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Module 6
Model Tax Conventions on Double Tax Avoidance
Unit-I

Comparative Analysis of all the Articles of OECD, UN
and US Model Conventions

Model Conventions

STRUCTURE OF A TREATY
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In order to enable various countries, to enter into Treaties, which are
standardized to some extent, Organization for Economic Cooperation
and Development (OECD) and the United Nations (UN) have developed
certain model tax Treaties, which various countries can take as a starting
point for negotiations between themselves and other countries. While
these Model drafts are not legally binding, they have been extensively
used by various countries to enter into tax Treaties. In some cases, they
have been incorporated verbatim with minor changes, while in other
cases, countries have made suitable changes in the draft model
according to their economic environment and commercial and tax
considerations. While there have been many steps taken by to OECD in
recent years to amend the Model Treaty to bring parity in consideration
of interest of developing and developed countries alike, traditionally the
view point is that the OECD Model favors provisions which are beneficial
to its members, who are mostly developed countries. As against this, the
UN model has been believed to bring balance between the developed
and the developing countries. The US model convention is used by the
United States while entering into tax Treaties with various countries.
This comparative analysis of OECD, UN and US Model Conventions has
been made in a tabular format for ease of reference, easy identification
of different words, phrases, sentences, clauses and paragraphs used /
omitted in the various articles of these Model Conventions.
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The differences in the text of various articles of the Model Conventions
and for ease of understanding, emphasis by way of Bold, Bold and
Italics and Bold, Italics and underline, have been used appropriately,
as explained in the Notes given in the beginning of the Comparative
Table given below.
Necessary brief comments about identical language, similarities,
differentiations and other relevant observations in a summarised manner
have been given below each clause/para of various articles for facilitating
proper understanding of the comparative analysis.
Article
/ Para
No.

NOTE:
a.

b.
c.

d.

OECD Model Tax
Convention on
Income and on
Capital 1992 [July
2014 Update]

UN Model
Convention
2011

US Model Income Tax
Convention 2016

The Comparative Analysis and Article-wise/ Para-wise Chart has been
prepared taking OECD Model Convention as base. The comparative
differentiating words have been highlighted in Bold in OECD Model
column, at appropriate places for ease of identification and reading.
Additional Paras, Phrases in UN and US Model as compared to OECD
Model have been shown in Bold and Italics.
Changes in Words, Phrases, Sentences etc. in UN and US Model as
compared to OECD Model have been shown in Bold, Italics &
Underlined at appropriate places in the comparative similar
paragraphs.
As far as possible, articles, paras and clauses similar to those in OECD
Model have been placed in parallel Columns in UN and US Models.

ARTICLE 1 - Persons Covered
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Article
/ Para
No.

OECD Model Tax
Convention on
Income and on
Capital 1992 [July
2014 Update]

UN Model
Convention
2011

1

PERSONS COVERED

PERSONS
COVERED
This Convention
shall apply to
persons who are
residents of one
or both of the
Contracting
States.

This
Convention
shall
apply
to
persons who are
residents of one or
both
of
the
Contracting States.

US Model Income Tax
Convention 2016

GENERAL SCOPE
1. This Convention shall
apply only to persons who
are residents of one or both of
the
Contracting
States,
except
as
otherwise
provided in the Convention.

While Article 1 of the OECD and UN Model are identical and apply to person who
are resident of of one or both of the Contracting States, US Model is subject to
any exceptions that may exist
2. This Convention shall not
restrict in any manner any
benefit now or hereafter
accorded:
a) by the laws of either
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Article
/ Para
No.

OECD Model Tax
Convention on
Income and on
Capital 1992 [July
2014 Update]

UN Model
Convention
2011

US Model Income Tax
Convention 2016

Contracting State; or
b) by any other agreement
to which the Contracting
States are parties.
If there are any benefit in the form of any exemptions, deduction, tax holiday etc,
provided by any of the Contracting States under their local domestic laws/any
other agreement, to persons who are subject to tax under the Convention, the
same shall continue to be available to the eligible person. Such benefits cannot
be denied using the provisions under the Tax Treaty. For example, if the Indian
tax laws provide a concessional rate of tax on Royalty paid to Non resident, even
if the Treaty provides a higher rate, the benefit of the reduced rates cannot be
denied.
3(a) Notwithstanding the
provisions of subparagraph
(b) of paragraph 2 of this
Article:
i)
for
purposes
of
paragraph 3 of Article XXII
(Consultation)
of
the
General
Agreement
on
Trade in Services, the
Contracting States agree
that any question arising as
to the interpretation or
application
of
this
Convention
and,
in
particular,
whether
a
taxation measure is within
the
scope
of
this
Convention,
shall
be
determined exclusively in
accordance
with
the
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Article
/ Para
No.

OECD Model Tax
Convention on
Income and on
Capital 1992 [July
2014 Update]

UN Model
Convention
2011

US Model Income Tax
Convention 2016

provisions of Article 25
(Mutual
Agreement
Procedure)
of
this
Convention; and
ii) the provisions of Article
XVII (National Treatment) of
the General Agreement on
Trade in Services shall not
apply to a taxation measure
unless
the
competent
authorities agree that the
measure is not within the
scope of Article 24 (NonDiscrimination)
of
this
Convention.
3(b) For the purposes of
this
paragraph,
a
“measure”
is
a
law,
regulation, rule, procedure,
decision,
administrative
action, or any similar
provision or action.
If there are any benefit in the form of any exemptions, deduction, tax holiday etc,
provided by any of the Contracting States under their local domestic laws/any
other agreement, to persons who are subject to tax under the Convention, the
same shall continue to be available to the eligible person. Such benefits cannot
be denied using the provisions under the Tax Treaty. For example, if the Indian
tax laws provide a concessional rate of tax on Royalty paid to Non resident, even
if the Treaty provides a higher rate, the benefit of the reduced rates cannot be
denied.
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Article
/ Para
No.

OECD Model Tax
Convention on
Income and on
Capital 1992 [July
2014 Update]

UN Model
Convention
2011

US Model Income Tax
Convention 2016

4. Except to the extent
provided in paragraph 5,
this Convention shall not
affect the taxation by a
Contracting State of its
residents (as determined
under Article 4 (Resident))
and
its
citizens.
Notwithstanding the other
provisions
of
this
Convention,
a
former
citizen or former long-term
resident of a Contracting
State may be taxed in
accordance with the laws of
that Contracting State.

The taxation of a resident (as determined under Article 4 (Resident)) and citizens,
by a Contracting State , shall not be impacted by the Treaty (subject to Para 5).
Former citizen or former long-term resident of a Contracting State, may be taxed
in accordance with the laws of that Contracting State.
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Article
/ Para
No.

OECD Model Tax
Convention on
Income and on
Capital 1992 [July
2014 Update]

UN Model
Convention
2011

US Model Income Tax
Convention 2016

5.
The
provisions
of
paragraph 4 of this Article
shall not affect:
a) the benefits conferred by
a Contracting State under
paragraph 3 of Article 7
(Business
Profits),
paragraph 2 of Article 9
(Associated Enterprises),
paragraph 7 of Article 13
(Capital
Gains),
subparagraph
(b)
of
paragraph 1, paragraph 2, 3
and 6 of Article 17
(Pensions, Social Security,
Annuities, Alimony, and
Child Support), paragraph3
of Article 18 (Pension
Funds), and Articles 23
(Relief
From
Double
Taxation),
24
(NonDiscrimination), and 25
(Mutual
Agreement
Procedure); and
b) the benefits conferred by
a Contracting State under
paragraph 1 of Article 18
(Pension Funds), Articles
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Article
/ Para
No.

OECD Model Tax
Convention on
Income and on
Capital 1992 [July
2014 Update]

UN Model
Convention
2011

US Model Income Tax
Convention 2016

19 (Government Service),
20 (Students and Trainees),
and
27
(Members
of
Diplomatic Missions and
Consular
Posts),
upon
individuals who are neither
citizens of, nor have been
admitted for permanent
residence
in,
that
Contracting State.

The taxation right of a Contracting State, conferred in Para 4 above shall not
impact the benefits available to residents and citizens under the Treaty. Treaty
benefits shall be available even if the domestic tax laws provide for taxation ,
which is less beneficial compared to the Treaty.

6. For the purposes of this
Convention, an item of
income, profit or gain
derived by or through an
entity that is treated as
wholly or partly fiscally
transparent
under
the
taxation laws of either
Contracting State shall be
considered to be derived by
a resident of a Contracting
State, but only to the extent
that the item is treated for
purposes of the taxation
laws of such Contracting
State as the income, profit
or gain of a resident.
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Article
/ Para
No.

OECD Model Tax
UN Model
US Model Income Tax
Convention on
Convention
Convention 2016
Income and on
2011
Capital 1992 [July
2014 Update]
An Indian partnership firm, is treated as a fiscally transparent entity for US
purpose. Ownership of US residents In partnership is 50%. If the
partnership has profits of USD 50,000 income of US partners would be USD
25,000 and taxable in US.

7. Where an item of income,
profit or gain arising in one
of the Contracting States
otherwise would be entitled
to the benefits of this
Convention
in
that
Contracting
State
and,
under the law of the other
Contracting
State,
a
person’s tax in respect of
such item is determined by
reference to the amount
thereof that is remitted to or
received in that other
Contracting State and not
by reference to the full
amount thereof, then the
relief to be allowed under
this Convention in the firstmentioned
Contracting
State shall apply only to so
much of the amount as is
taxed
in
the
other
Contracting State.
Where any income is entitled to the benefit of the Treaty in the Source State,
but is taxable in the State of Residence only on receipt basis, the benefit
under the Treaty shall be allowed only to the extent of amount taxable in
the State of Residence.
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Article
/ Para
No.

OECD Model Tax
Convention on
Income and on
Capital 1992 [July
2014 Update]

UN Model
Convention
2011

US Model Income Tax
Convention 2016

8. Where an enterprise of a
Contracting State derives
income from the other
Contracting State, and the
first-mentioned
Contracting State treats
that income as attributable
to
a
permanent
establishment
situated
outside of that Contracting
State, the benefits of this
Convention shall not apply
to that income if:
a) the profits that are
treated as attributable to
the
permanent
establishment are subject
to a combined aggregate
effective rate of tax in the
first-mentioned
Contracting State and the
state
in
which
the
permanent establishment is
situated that is less than
the lesser of (i) 15 percent
or (ii) 60 percent of the
general statutory rate of
company tax applicable in
the
first-mentioned
Contracting State; or
b)
the
permanent
establishment is situated in
a third state that does not
have
a
comprehensive
convention
for
the
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Article
/ Para
No.

OECD Model Tax
Convention on
Income and on
Capital 1992 [July
2014 Update]

UN Model
Convention
2011

US Model Income Tax
Convention 2016

avoidance
of
double
taxation in force with the
Contracting State from
which the benefits of this
Convention
are
being
claimed, unless the firstmentioned
Contracting
State includes the income
treated as attributable to
the
permanent
establishment in its tax
base.
However, if a resident of a
Contracting State is denied
the
benefits
of
this
Convention pursuant to
this
paragraph,
the
competent authority of the
other Contracting State
may, nevertheless, grant
the
benefits
of
this
Convention with respect to
a specific item of income if
such competent authority
determines that such grant
of benefits is justified in
light of the reasons such
resident did not satisfy the
requirements
of
this
paragraph (such as the
existence of losses). The
competent authority of the
Contracting State to which
the request has been made
shall consult with the
competent authority of the
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Article
/ Para
No.

OECD Model Tax
Convention on
Income and on
Capital 1992 [July
2014 Update]

UN Model
Convention
2011

US Model Income Tax
Convention 2016

other Contracting State
before either granting or
denying a request made
under this paragraph by a
resident of that other
Contracting State.
If a resident of US, derives income from a PE which is situated outside
Country S, the benefit of the Treaty between US and Country S would not
be available to such income, where the conditions at (a) and (b) are
applicable. However, even in such a case, US may grant the Treaty benefit,
if it believes that the conditions were not satisifed by the resident for certain
just reasons.
Comments This
Article 1 deals with persons, who shall be eligible to claim benefit under a
particular Treaty. Generally, it is based on the criteria of residence. However, in
some countries, even though a person may not be a resident in the the particular
country, he may still be entitled to the benefit of a Treaty if he is a citizen of that
country. Persons who are not resident of any of the country who enters into a
Tax Treaty are generally not enitled to the benefits in the Treaty.
UN & OECD Models: Article 1 of the OECD Model is identical to Article 1 of the
UN Model.
US & OECD/UN Models: The differences between OECD/UN and US Models
have been highlighted in the US Model column. The additional paragraphs Nos.
2 to 8 in the US Model have been highlighted.

ARTICLE 2 – TAXES COVERED
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Article
/ Para
No.

OECD Model Tax
Convention on
Income and on
Capital 1992 [July
2014 Update]

UN Model
Convention
2011

US Model Income Tax
Convention 2016

2

TAXES COVERED
TAXES COVERED
TAXES COVERED
INTRODUCTION – This Article provides the details of taxes, which would be
covered for the purpose of tax Treaty. Any tax which is not provided in
Article 2 is outside the purview of the tax Treaty.
This
Convention This Convention 1. This Convention shall
1
shall apply to taxes shall apply to
apply to taxes on income
on income and on taxes on income
capital imposed on and on capital imposed on behalf of a
behalf
of
a imposed
on Contracting State
Contracting State behalf
of
a
irrespective of the manner in
or of its political Contracting State
subdivisions
or or of its political which they are levied.
local
authorities, subdivisions or
irrespective of the local
manner in which authorities,
they are levied.
irrespective of the
manner in which
they are levied.
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Article
/ Para
No.

OECD Model Tax
Convention on
Income and on
Capital 1992 [July
2014 Update]

UN Model
Convention
2011

US Model Income Tax
Convention 2016

Article 2 defines the taxes, to which the Treaty shall apply. Generally, it
applies to taxes on (a) Income and (b) Capital. Such taxes are imposed on
behalf of a Contracting State or of its political subdivisions or local
authorities and would be covered, irrespective of the manner in which
they are levied, i.e, they could be levied directly or deducted as tax at
source (TDS in Indian context) . While OECD and UN Model Convention
apply to taxes on income and on capital , US Model applies only to taxes
on income.

Comments
UN & OECD Models: Article 2(1) of the OECD Model and Article 2(1) of the UN
Model are identically worded.
US & OECD /UN Models: The differences between OECD/UN and US Models
have been highlighted in bold and italics in the UN Model column. The US Model
does not apply to taxes on capital. Further it does not apply to taxes imposed on
behalf of its political subdivisions or local authorities.

2

There
shall
be
regarded as taxes
on income and on
capital all taxes
imposed on total
income, on total
capital,
or
on
elements of income
or
of
capital,

There shall be
regarded
as
taxes on income
and on capital all
taxes imposed on
total income, on
total capital, or
on elements of
income or of

There shall be regarded as
taxes on income all taxes
imposed on total income, or
on elements of income,
including taxes on gains from
the alienation of property.
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Article
/ Para
No.

OECD Model Tax
Convention on
Income and on
Capital 1992 [July
2014 Update]
including taxes on
gains
from
the
alienation
of
movable
or
immovable
property, taxes on
the total amounts of
wages or salaries
paid by enterprises,
as well as taxes on
capital
appreciation.

UN Model
Convention
2011

US Model Income Tax
Convention 2016

capital, including
taxes on gains
from
the
alienation
of
movable
or
immovable
property, taxes
on
the
total
amounts
of
wages
or
salaries paid by
enterprises, as
well as taxes on
capital
appreciation.

Comments : UN & OECD Models: Article 2(2) of the OECD Model and Article 2(2) of the UN
Model are identically worded.
US & OECD /UN Models: The differences between OECD/UN and US Models
have been highlighted in the UN Model column.
3

The existing taxes
to
which
the
Convention
shall
apply
are
in
particular:
a) (in State A):
……………………..
b) (in State B):
……………………..

The
existing
taxes to which the
Convention shall
apply
are
in
particular:
(a) (in State A):
..........................
(b) (in State B):
.........................

The existing taxes to which
this Convention shall apply
are:
a) in the case of ------:
b) in the case of the United
States: the Federal income
taxes imposed by the
Internal Revenue Code
(which do not include
excluding social security
and unemployment taxes),
and the Federal excise
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Article
/ Para
No.

OECD Model Tax
Convention on
Income and on
Capital 1992 [July
2014 Update]

UN Model
Convention
2011

US Model Income Tax
Convention 2016

taxes imposed on the
investment
income
of
foreign private foundations
.
Comments
UN & OECD Models: Article 2(3) of the OECD Model and Article 2(3) of the UN
Model are identically worded.
US & OECD /UN Models: The differences between OECD/UN and US Models
have been highlighted in the US Model column.
4

The
Convention
shall also apply to
any identical or
substantially similar
taxes
that
are
imposed after the
date of signature of
the Convention in
addition to, or in
place
of,
the
existing taxes. The
competent
authorities of the
Contracting States
shall notify each
other
of
any
significant changes
that have been
made
in
their
taxation laws.

The Convention
shall also apply
to any identical or
substantially
similar
taxes
which
are
imposed after the
date of signature
of the Convention
in addition to, or
in place of, the
existing
taxes.
The
competent
authorities of the
Contracting
States shall notify
each other of
significant
changes made to
their tax law.

This Convention shall also
apply to any identical or
substantially similar taxes
that are imposed after the
date of signature of this
Convention in addition to, or
in place of, the existing taxes.
The competent authorities of
the Contracting States shall
notify each other of any
significant changes that
have been made in their
respective taxation laws / or
other laws that relate to the
application
of
this
Convention.

The purpose of this Clause is to cover any subsequent taxes of the nature
covered under the Treaty, which could be imposed additionally or to replace

18

Article
/ Para
No.

OECD Model Tax
UN Model
US Model Income Tax
Convention on
Convention
Convention 2016
Income and on
2011
Capital 1992 [July
2014 Update]
the existing taxes. The Contracting States are under an obligation to notify
each other of significant changes made to their tax law.
Comments
UN & OECD Models: Article 2(4) of the OECD Model uses the expression
“taxation laws” while Article 2(4) of the UN Model uses the expression “tax law”
(The pre-1999 version of the UN Model used the expression “taxation laws”).
US & OECD /UN Models: The differences between OECD/UN and US Models
have been highlighted in the US Model column.

ARTICLE 3 – GENERAL DEFINITIONS

3

GENERAL
DEFINITIONS

GENERAL
DEFINITIONS

GENERAL DEFINITIONS
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Article
/ Para
No.

OECD Model Tax
UN Model
US Model Income Tax
Convention on
Convention
Convention 2016
Income and on
2011
Capital 1992 [July
2014 Update]
INTRODUCTION – This Article provides the meaning of various terms used in
the tax Treaty. If a particular term is not defined in a tax Treaty, Article 3
may provide that the meaning of such term should be construed as per the
domestic tax laws.
For the purposes of For the purposes For the purposes of this
1
this
Convention, of
this Convention,
unless
the
unless the context Convention,
context otherwise requires:
otherwise requires: unless
the
context otherwise
requires:
1(a)
the term "person"
(a) the
term
"person"
includes
an 1(a) The term
includes an individual,
"person"
individual,
a
an estate, a trust, a
includes
an
company and any
partnership,
a
individual,
a
other
body
of
company, and any
company and
persons;
other body of persons;
any other body
(b)
of persons;
Comments
UN & OECD Models: Article 3(1)(a) of the OECD Model is identical to Article
3(1)(a) of the UN Model.
US & OECD /UN Models: The differences between OECD/UN and US Models
have been highlighted in the US Model column.
Under the US Model Treaty, even an estate, a trust or a partnership is treated
as a resident for tax purposes.
the term "company" 1(b) The term the term "company" means
1(b)
means any body
"company"
any body corporate or any
corporate or any
means
any entity that is treated as a body
entity that is treated
body corporate corporate for tax purposes
as a body corporate
or any entity according to the laws of the
for tax purposes;
that is treated Contracting State in which
as
a
body it is resident;
corporate
for
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Article
/ Para
No.

OECD Model Tax
Convention on
Income and on
Capital 1992 [July
2014 Update]

UN Model
Convention
2011

US Model Income Tax
Convention 2016

tax purposes;
Comments
UN & OECD Models: Article 3(1)(b) of the OECD Model is identical to Article
3(1)(b) of the UN Model.
US & OECD /UN Models: The differences between OECD/UN and US Models
have been highlighted in the US Model column.

1(c)

1(d)

the
term
"enterprise" applies
to the carrying on of
any business;
the
terms
"enterprise of a
Contracting State"
and "enterprise of
the
other
Contracting State"
mean respectively
an
enterprise
carried on by a
resident
of
a
Contracting State
and an enterprise
carried on by a
resident of the other
Contracting State;

1(d) the term “enterprise”
applies to the carrying on of
any business;
1(c) The terms
"enterprise of a
Contracting
State"
and
"enterprise of the
other Contracting
State"
mean
respectively an
enterprise carried
on by a resident
of a Contracting
State and an
enterprise carried
on by a resident
of
the
other
Contracting
State;

1(c) the terms "enterprise of a
Contracting
State"
and
"enterprise of the other
Contracting State" mean
respectively an enterprise
carried on by a resident of a
Contracting State, and an
enterprise carried on by a
resident
of
the
other
Contracting State; the terms
also include an enterprise
carried on by a resident of a
Contracting State through
an entity that is treated as
fiscally transparent in that
Contracting State;

Comments
UN & OECD Models: Article 3(1)(d) of the OECD Model is identical to Article
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Article
/ Para
No.

OECD Model Tax
Convention on
Income and on
Capital 1992 [July
2014 Update]
3(1)(c) of the UN Model.

UN Model
Convention
2011

US Model Income Tax
Convention 2016

Unlike the UN Model, Article 3(1)(c) of the OECD Model additionally defines the
term “enterprise” as applying “to the carrying on of any business”. Article 3(1)(h)
of the OECD Model defines “business” to expressly include the “performance of
professional services and of other activities of an independent character”; hence,
on a combined reading of the two definitions, one can argue that performance of
such professional services/activities would be dealt with under Article 7 dealt with
under Article 7 (Business Profits) and not Article 21 (Other Income) of the OECD
Model.
US & OECD /UN Models: Article 3(1) (d) of the US Model is identical to Article
3(1)(c) of the OECD Model. Article 3(1) (d) of the OECD Model is similar to Article
3(1)(c) of the US Model with additional explanatory sentence at the end, which
has been highlighted in US Model column.
the
term 1(d)-The
term 1(f) the term "international
1(e)
"international
"international
traffic" means any transport
traffic" means any traffic"
means by a ship or aircraft, except
transport by a ship any transport by a when such transport is
or aircraft operated ship or aircraft solely between places in a
by an enterprise operated by an Contracting State;
that has its place of enterprise that
effective
has its place of
management in a effective
Contracting State, management in
except when the a
Contracting
ship or aircraft is State,
except
operated
solely when the ship or
between places in aircraft
is
the
other operated solely
Contracting State;
between places
in
the
other
Contracting
State;
The OECD and UN Model require that the enterprise operating ships or aircraft,
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Article
/ Para
No.

OECD Model Tax
UN Model
US Model Income Tax
Convention on
Convention
Convention 2016
Income and on
2011
Capital 1992 [July
2014 Update]
should have its place of effective management in the Contracting State. Article
3(1)(f) of the US Model does not specify this
Comments
UN & OECD Models: Article 3(1)(e) of the OECD Model is identical to Article
3(1)(d) of the UN Model.
US & OECD /UN Models: Article 3(1)(e) of the OECD/3(1)(d) of the UN Model is
similar to Article 3(1)(f) of the US Model with some modifications, which has been
highlighted in UN Model column.
the
term 1(e)-The
term 1(g) the term "competent
1(f)
"competent
"competent
authority" means:
authority" means:
authority" means:
(i) (in State A): (i) (In State A): i) in -----, -------------------------............
.......................
-; and
(ii) (in State B): (ii) (In State B):
............
.......................
ii) in the United States: the
Secretary of the Treasury or
his delegate;
Comments
Article 3(1)(f) of the OECD Model is similar to Article 3(1)(g) of the US
Model , except that since one of the Contracting States in US Model is US
itself, they have mentioned who the competent authority in such a case
would be, i.e Secretary of the Treasury or his delegate.
Comments
UN & OECD Models: Article 3(1)(f) of the OECD Model is identical to Article
3(1)(e) of the UN Model.
US & OECD /UN Models: Article 3(1)(f) of the OECD Model is similar to Article
3(1)(g) of the US Model with some modifications, which has been highlighted in
US Model column.
1(g)

the term "national",
in relation to a
Contracting State,
means:

1(f) The term 1(j) the term "national" of a
"national" means: Contracting State means:
(i) Any individual
possessing
the i) any individual possessing
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Article
/ Para
No.

•

•

1(h)

OECD Model Tax
Convention on
Income and on
Capital 1992 [July
2014 Update]
(i) any individual
possessing
the
nationality
or
citizenship of that
Contracting State;
and
(ii)
any
legal
person, partnership
or
association
deriving its status
as such from the
laws in force in that
Contracting State;

UN Model
Convention
2011

US Model Income Tax
Convention 2016

nationality of a
Contracting
State;
(ii) Any legal
person,
partnership
or
association
deriving its status
as such from the
laws in force in a
Contracting
State.

the nationality or citizenship
of that Contracting State;
and
ii)
any
legal
person,
partnership or association
deriving its status as such
from the laws in force in that
Contracting State;

Definition of “national” in Article 3(1)(g) of the OECD Model is
identical to US Model. It is also identical to the UN Model, except
that for natural persons (individuals), the OECD Model incorporates
additional alternative criteria of “citizenship”.
The definition of national , is relevant because Article 24 - Nondiscrimination, provides that the Nationals of any contracting State
shall not be subjected to discrimination, merely by this reason.
Meaning of “national” depends on rules of each Contracting State
Nationality of person other than individuals, who are legal persons
like partnerships or association, depends on the laws in force in
that respective Contracting State.

the term "business"
includes
the
performance
of
professional
services and of
other activities of an
independent
character.

1(e) the term “business”
includes the performance of
professional services and of
other
activities
of
an
independent character;
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1(h) the term “--------”
means …….;
1(i) the term "United States"
means the United States of
America, and includes the
states thereof and the
District of Columbia; such
term also includes the
territorial sea thereof and
the sea bed and subsoil of
the
submarine
areas
adjacent to that territorial
sea, over which the United
States exercises sovereign
rights in accordance with
international law; the term,
however, does not include
Puerto Rico, the Virgin
Islands, Guam or any other
United States possession
or territory;
1(k) the term “pension
fund” means any fund
established
in
a
Contracting State that is:
(i) generally exempt from
income taxation in that
Contracting State; and
(ii) operated exclusively or
almost exclusively:
A) to administer or provide
pension
or
retirement
benefits; or
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B) to earn income for the
benefit of one or more
persons established in the
same Contracting State that
are generally exempt from
income taxation in that
Contracting State and that
are operated exclusively or
almost
exclusively
to
administer
or
provide
pension
or
retirement
benefits.
Comments
UN & OECD Models: Article 3(1)(h) of the OECD Model defines “Business” as
including the “performance of professional services and of other activities of an
independent character”. This definition was included to enable income from
independent personnel services to be taxed under Article 7 of the OECD Model,
consequent to deletion of Article 14 in the OECD Model, and not under Article 21
(Other Income).
The UN Model does not define the term “Business”. Section 2(13) of the Incometax Act, 1961 defines the term ‘Business’, which definition could be applied to
interpret whether an activity constitutes business, subject to Article 3(2).
US & OECD Models: Article 3(1)(h) of the OECD Model is similar to Article
3(1)(e) of the US Model with modifications/additional clauses, which has been
highlighted in US Model column.
(l) the term “special tax
regime” means any statute,
regulation or administrative
practice in a Contracting
State with respect to a tax
described in Article 2 (Taxes
Covered) that meets all of the
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following conditions:
(i) results in one or more of
the following:
(A) a preferential rate of
taxation for interest, royalties,
guarantee fees or any
combination
thereof,
as
compared to income from
sales of goods or services;
(B) a permanent reduction in
the tax base with respect to
interest, royalties, guarantee
fees or any combination
thereof, without a comparable
reduction for income from
sales of goods or services, by
allowing:
(1) an exclusion from gross
receipts;
(2) a deduction without regard
to
any
corresponding
payment or obligation to
make a payment;
(3) a deduction for dividends
paid or accrued; or
(4)
taxation
that
is
inconsistent
with
the
principles
of
Article
7
(Business Profits) or Article 9
(Associated Enterprises); or
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(C) a preferential rate of
taxation or a permanent
reduction in the tax base of
the type described in part (1),
(2), (3) or (4) of subclause (B)
of this clause with respect to
substantially
all
of
a
company’s
income
or
substantially
all
of
a
company’s foreign source
income, for companies that
do not engage in the active
conduct of a trade or business
in that Contracting State;
(ii) in the case of any
preferential rate of taxation or
permanent reduction in the
tax base for royalties, does
not condition such benefits on
the extent of research and
development activities that
take place in the Contracting
State;
(iii) is generally expected to
result in a rate of taxation1
that is less than the lesser of
either:
(A) 15 percent; or
(B) 60 percent of the general
statutory rate of company tax
applicable in the other
Contracting State;
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(iv) does not apply principally
to:
(A) pension funds;
(B) organizations that are
established and maintained
exclusively
for
religious,
charitable, scientific, artistic,
cultural
or
educational
purposes;
(C) persons the taxation of
which achieves a single level
of taxation either in the hands
of the person or the person’s
shareholders (with at most
one year of deferral), that
hold a diversified portfolio of
securities, that are subject to
investor-protection regulation
in the Contracting State and
the interests in which are
marketed primarily to retail
investors; or
(D) persons the taxation of
which achieves a single level
of taxation either in the hands
of the person or the person’s
shareholders (with at most
one year of deferral) and that
hold
predominantly
real
estate assets; and
(v) after consultation with the
first-mentioned Contracting
State, has been identified by
the other Contracting State
through diplomatic channels
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to
the
first-mentioned
Contracting
State
as
satisfying clauses (i) through
(iv) of this subparagraph.
No statute, regulation or
administrative practice shall
be treated as a special tax
regime until 30 days after the
date
when
the
other
Contracting State issues a
written public notification
identifying the regime as
satisfying clauses (i) through
(v) of this subparagraph; and
m) two persons shall be
“connected persons” if one
owns, directly or indirectly, at
least 50 percent of the
beneficial interest in the other
(or, in the case of a company,
at least 50 percent of the
aggregate vote and value of
the company’s shares) or
another person owns, directly
or indirectly, at least 50
percent of the beneficial
interest (or, in the case of a
company, at least 50 percent
of the aggregate vote and
value of the company’s
shares) in each person. In
any case, a person shall be
connected to another if,
based on all the relevant facts
and circumstances, one has
control of the other or both
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are under the control of the
same person or persons.

Comment :- US & OECD/UN
in OECD and UN Model.
As regards the
2
application of the
Convention at any
time
by
a
Contracting State,
any
term
not
defined
therein
shall, unless the
context otherwise
requires, have the
meaning that it has
at that time under
the law of that State
for the purposes of
the taxes to which
the
Convention
applies,
any
meaning under the
applicable tax laws
of
that
State
prevailing over a
meaning given to
the term under
other laws of that
State.

Models: Article 3(1)(l) of the US Model is absent

As regards the As regards the application of
application of the the Convention at any time by
Convention
at a Contracting State any term
any time by a not defined herein shall,
Contracting
unless the context otherwise
State, any term requires, or the competent
not
defined authorities agree to a
therein
shall, common meaning pursuant
unless
the to the provisions of Article
context otherwise 25
(Mutual
Agreement
requires,
have Procedure),
have
the
the meaning that meaning which it has at that
it has at that time time under the law of that
under the law of Contracting State for the
that State for the purposes of the taxes to
purposes of the which
the
Convention
taxes to which the applies, any meaning under
Convention
the applicable tax laws of
applies,
any that
Contracting
State
meaning
under prevailing over a meaning
the applicable tax given to the term under
laws of that State other
laws
of
that
prevailing over a Contracting State.
meaning given to
the term under
other laws of that
State.
Article 3(2) implies that for terms, which have not been specifically defined
in a Tax Treaty, the applicable meaning of such a word under the domestic
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law of the Contracting State in which tax is being levied, shall be
considered if only one meaning is given or , if more than one definitions
are given, then the one for particular provision at issue, should be used.
But if both the tax and non-tax laws of a Contracting State, deifine such
term, the meaning as per the tax law has to be considered for the purpose
of application of Tax Treaty.
If there is a conflict in meaning under the laws of the two States which
creates difficulties in the application of the Tax Treaty, or to prevent double
taxation or any other purpose of the Tax Treaty, US Model enables the
competent authorities, as specified in Article 25 - Mutual Agreement
Procedure to establish common meaning.
ARTICLE 4 – GENERAL STRUCTURE

Importance of concept of residence
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4

RESIDENT
RESIDENT
RESIDENT
INTRODUCTION – This Article provides the criteria as to who shall be
considered a resident of a Contracting State. In case the application of
such a criteria results in dual residency, the rules of determining the
residential status of a person (tie breaker rule) are generally provided in the
tax Treaty.
For the purposes of For the purposes For the purposes of this
1
this Convention, the of
this Convention,
the
term
term "resident of a Convention, the "resident of a Contracting
Contracting State" term "resident of State" means any person
means any person a
Contracting who, under the laws of that
who, under the laws State" means any State, is liable to tax therein
of that State, is person
who, by reason of his domicile,
liable to tax therein under the laws of residence, citizenship, place
by reason of his that State, is of management, place of
domicile,
liable
to
tax incorporation, or any other
residence, place of therein by reason criterion of a similar nature,
management or any of his domicile, and also includes that
other criterion of a residence, place Contracting State and any
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State
and
any
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respect only of
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situated therein.
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of
incorporation,
place
of
management or
any
other
criterion of
a
similar
nature,
and also includes
that State and
any
political
subdivision
or
local
authority
thereof.
This
term,
however,
does not include
any person who
is liable to tax in
that
State
in
respect only of
income
from
sources in that
State or capital
situated therein.

political subdivision or local
authority thereof. This term
does not include any person
whose tax is determined in
that Contracting State on a
fixed-fee, “forfait” or similar
basis, or who is liable to tax in
respect only of income from
sources in that Contracting
State
or
of
profits
attributable to a permanent
establishment
in
that
Contracting State.

2. The term “resident of a
Contracting
State”
includes:
a)
a
pension
fund
established
in
that
Contracting State; and
b) an organization that is
established and maintained
in that Contracting State
exclusively for religious,
charitable,
scientific,
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artistic,
cultural,
or
educational
purposes,
notwithstanding that all or
part of its income or gains
may be exempt from tax
under the domestic law of
that Contracting State.
ARTICLE 4 – RESIDENT
• Article 4, provides an exhaustive definition of the term resident, and
provides that resident means
• any person who is liable to tax in a State under the laws of that
State
• by reason of his domicile, residence, place of management or
any other criterion of a similar nature (UN Model includes
“place of incorporation” to the list of criteria for residency and US
Model additionally includes citizenship, place of management,
place of incorporation)
• Residents also includes that State and any political subdivision
or local authority thereof.
• Resident, does not include any person, who is liable to tax in a
State in respect of only income from sources in that State or
capital situated therein.
• Additionally, US Model explains the term ‘resident of a contracting state’
in Article 4(2) which Article, is missing in UN and OECD Model
conventions.

ARTICLE 4 – RESIDENT - Liable to tax therein
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2

Where by reason of
the provisions of
paragraph 1 an
individual
is
a
resident of both
Contracting States,
then his status shall
be determined as
follows:
a) he shall be
deemed to be a
resident only of the
State in which he
has a permanent
home available to
him; if he has a
permanent
home
available to him in
both States, he

Where by reason
of the provisions
of paragraph 1 an
individual is a
resident of both
Contracting
States, then his
status shall be
determined
as
follows:
(a) he shall be
deemed to be a
resident only of
the State in which
he
has
a
permanent home
available to him;
if he has a
permanent home

3. Where, by reason of the
provisions of paragraph 1, an
individual is a resident of both
Contracting States, then his
status shall be determined as
follows:
a) he shall be deemed to be a
resident only of the State in
which he has a permanent
home available to him; if he
has a permanent home
available to him in both
Contracting States, he shall
be deemed to be a resident
only of the Contracting State
with which his personal and
economic relations are closer
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shall be deemed to
be a resident only
of the State with
which his personal
and
economic
relations are closer
(centre
of
vital
interests);
b) if the State in
which he has his
centre
of
vital
interests cannot be
determined, or if he
has
not
a
permanent
home
available to him in
either State, he
shall be deemed to
be a resident only
of the State in
which he has an
habitual abode;
c) if he has an
habitual abode in
both States or in
neither of them, he
shall be deemed to
be a resident only
of the State of
which he is a
national;
d) if he is a national
of both States or of
neither of them, the
competent
authorities of the

UN Model
Convention
2011

available to him in
both States, he
shall be deemed
to be a resident
only of the State
with which his
personal
and
economic
relations
are
closer (centre of
vital interests);
(b) If the State in
which he has his
centre of vital
interests cannot
be determined, or
if he has not a
permanent home
available to him in
either State, he
shall be deemed
to be a resident
only of the State
in which he has
an
habitual
abode;

US Model Income Tax
Convention 2016

(center of vital interests);
b) if the State in which he has
his center of vital interests
cannot be determined, or if he
does not have a permanent
home available to him in
either Contracting State, he
shall be deemed to be a
resident
only
of
the
Contracting State in which he
has an habitual abode;
c) if he has an habitual abode
in both Contracting States or
in neither of them, he shall be
deemed to be a resident only
of the Contracting State of
which he is a national;

d) if he is a national of both
Contracting States or of
neither
of
them,
the
competent authorities of the
Contracting
States
shall
endeavor to settle the
question
by
mutual
(c) If he has an agreement.
habitual abode in
both States or in
neither of them,
he
shall
be
deemed to be a
resident only of
the State of which
he is a national;
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Contracting States
shall settle the (d) If he is a
question by mutual national of both
agreement.
States
or
of
neither of them,
the
competent
authorities of the
Contracting
States
shall
settle
the
question
by
mutual
agreement.
Article – 4(2) – The breaker individual

US Model Income Tax
Convention 2016

Applicability
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3

Where by reason of
the provisions of
paragraph
1
a
person other than
an individual is a
resident of both
Contracting States,
then it shall be
deemed to be a
resident only of the
State in which its
place of effective
management
is
situated.

Where by reason
of the provisions
of paragraph 1 a
person other than
an individual is a
resident of both
Contracting
States, then it
shall be deemed
to be a resident
only of the State
in which its place
of
effective
management is
situated.

4. Where by reason of the
provisions of paragraph 1 of
this Article a company is a
resident of both Contracting
States, then if it is created or
organized under the laws of
one of the Contracting
States
or
a
political
subdivision thereof, but not
under the laws of the other
Contracting State or a
political
subdivision
thereof, such company shall
be deemed to be a resident of
the
first-mentioned
Contracting State. In all
other cases involving dual
resident companies, the
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competent authorities of
the Contracting States shall
endeavor to determine the
mode of application of the
Convention
to
such
company. If the competent
authorities do not reach such
an agreement, that company
will not be treated as a
resident of either Contracting
State for purposes of its
claiming
any
benefits
provided by the Convention.
5. Where by reason of the
provisions of paragraphs 1
and 2 of this Article a person
other than an individual or a
company is a resident of
both Contracting States,
the competent authorities
of the Contracting States
shall by mutual agreement
endeavor to determine the
mode of application of this
Convention to that person.
Comments
UN & OECD Models: Article 4(3) of the OECD Model is identical to Article 4(3)
of the UN Model.
US & OECD Models: Article 4(3) of the OECD Model is similar to Article 4(4) of
the US Model with certain modifications and additional paragraph 4(5) which
have been highlighted in US Model column. While Article 4(3) of the OECD
Model deals with “person other than an individual”, a person other than an
individual has been dividend into two subcategories, Company - Article 4(4) and
“Person other than a company and individual” - Article 4(5) of the US Model.
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ARTICLE 5 - UNDERSTANDING PE

BUSINESS CONNECTION - SECTION 9(1)(I) OF THE IT ACT
The following incomes shall be deemed to accrue or arise in
India :—
i.

all income accruing or arising, whether directly or
indirectly, through or from any business connection in
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India, or through or from …..
Explanation 1 — For the purposes of this clause —
a) in the case of a business of which all the operations
are not carried out in India, the income of the business
deemed under this clause to accrue or arise in India
shall be only such part of the income as is reasonably
attributable to the operations carried out in India

Importance of PE
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PERMANENT
PERMANENT
PERMANENT
ESTABLISHMEN ESTABLISHMEN ESTABLISHMENT
T
T
INTRODUCTION – In order to tax business profit of a non-resident,
tax Treaty require the existence of a permanent establishment in
the source country. Permanent Establishment occurs when the
non-resident has some degree of permanent presence, in the
source country. This could be in the form of an office, place of
management, agent or otherwise. The illustrative condition under
which an enterprise may have a permanent establishment in
source country are provided in Article 5.
For the purposes For the purposes For the purposes of
1
of
this of
this this Convention, the
Convention, the Convention, the term
"permanent
term "permanent term "permanent establishment"
establishment"
establishment"
means a fixed place
means a fixed means a fixed of business through
place of business place of business which the business
through which the through which the of an enterprise is
business of an business of an wholly or partly
enterprise
is enterprise
is carried on.
5
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wholly or partly wholly or partly
carried on.
carried on.
Article 5(1) of the OECD Model is identical to Article 5(1) of the US
Model. and the UN Model.
This Article provides the rule for Fixed Place PE, also called the Basic
Rule of PE. A PE would exist where : • Foreign enterprise has a business ;
• Foreign enterprise has a fixed place of business, which is
at its disposal ;
• Such place of business is the one through which the
business of the enterprise is carried on ;
• Business of the enterprise could be carried on wholly or
partly through such place;

The
term The
term The
term
"permanent
"permanent
"permanent
establishment"
establishment"
establishment"
includes
includes
includes especially:
especially:
especially:
a) a place of
a) a place of (a) A place of management;
management;
management;
b) a branch;
b) a branch;
(b) A branch;
c) an office;
c) an office;
(c) An office;
d) a factory;
d) a factory;
(d) A factory;
e) a workshop; and
e) a workshop, (e) A workshop;
f) a mine, an oil or
and
(f) A mine, an oil gas well, a quarry,
f) a mine, an oil or or gas well, a or any other place of
gas well, a quarry quarry or any extraction of natural
or any other place other place of resources.
of extraction of extraction
of
natural
natural
resources.
resources.
Article 5(2) provides , certain specific inclusions which create a
PE through which an enterprise may be carrying on business in
Source State . Since its an inclusive definition, there may be
2
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additional places that may create a PE under Article 5(1).
3

A building site or
construction
or
installation
project
constitutes
a
permanent
establishment
only if it lasts
more than twelve
months.

The
term
"permanent
establishment"
also
encompasses:
(a) A building site,
a
construction,
assembly
or
installation
project
or
supervisory
activities
in
connection
therewith,
but
only if such site,
project
or
activities
last
more than six
months;
(b)
The
furnishing
of
services,
including
consultancy
services, by an
enterprise
through
employees
or
other personnel
engaged by the
enterprise
for
such purpose,
but
only
if
activities of that
nature continue
(for the same or
a
connected
project) within a
Contracting

A building site or
construction
or
installation project,
or an installation
or drilling rig or
ship used for the
exploration
or
exploitation of the
sea bed and its
subsoil and their
natural resources,
situated in one of
the
Contracting
States constitutes a
permanent
establishment only
if it lasts, or the
activities of the rig
or ship lasts, for
more than twelve
months. For the
sole purpose of
determining
whether the twelvemonth
period
referred to in this
paragraph has been
exceeded:
a)
where
an
enterprise
of
a
Contracting State
carries on activities
in
the
other
Contracting State at
a
place
that
constitutes
a
building
site
or
construction
or
installation project
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State
for
a
period
or
periods
aggregating
more than 183
days
in
any
twelve-month
period
commencing or
ending in the
fiscal
year
concerned.

and these activities
are
carried
on
during periods of
time that in the
aggregate do not
last
more
than
twelve months; and
b)
connected
activities are carried
on at the same
building
site
or
construction
or
installation project
during
different
periods of time,
each
exceeding
thirty days, by one
or more enterprises
that are connected
persons
with
respect to the firstmentioned
enterprise,
these
different
periods of time shall
be added to the
periods of time
during which the
first-mentioned
enterprise
has
carried on activities
at that building site
or construction or
installation project.

Comments : UN & OECD Models: Article 5(3) of the OECD Model differs from
Article 5(3)(a) of the UN Model in following respect : • Under the OECD Model Convention, the activities of
“assembly” and “supervisory” activities in connection with
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•
•

building sites and construction, assembly or installation
projects are not covered.
UN Model covers several other activities within its purview;
Service PE option under Article 5(3)(b) of UN Model is absent
in the OECD model. Hence, “Service PE” under the OECD
Model would fall within the principles of Article 5(1).

US & OECD Models: Article 5(3) of the OECD Model is similar to
Article 5(3) of the US Model with modifications, which has been
highlighted in US Model column. The 2016 revised US Model
explicitly mentions the mechanism to compute the twelve month
period, an area that created lots of dispute amongst the companies
and tax authorities relating to the constitution of the Permanent
Establishment.

4

Notwithstanding
the
preceding
provisions of this
Article, the term
"permanent
establishment"
shall be deemed
not to include:

Notwithstanding
the
preceding
provisions of this
article, the term
"permanent
establishment"
shall be deemed
not to include:

a) the use of
facilities solely for
the purpose of
storage, display
or delivery of
goods
or
merchandise
belonging to the
enterprise;

(a) The use of
facilities solely for
the purpose of
storage
or
display of goods
or merchandise
belonging to the
enterprise;

Notwithstanding the
preceding
provisions of this
Article, the term
"permanent
establishment" shall
be deemed not to
include:

a) the use of
facilities solely for
the
purpose
of
storage, display or
delivery of goods or
merchandise
belonging to the
enterprise;

(b)
The
b)
the maintenance of a
maintenance of a stock of goods or
stock of goods or merchandise
b) the maintenance
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merchandise
belonging to the
enterprise solely
for the purpose of
storage, display
or delivery;

belonging to the
enterprise solely
for the purpose of
storage
or
display;

c)
the
maintenance of a
stock of goods or
merchandise
belonging to the
enterprise solely
for the purpose of
processing
by
another
enterprise;

(c)
The
maintenance of a
stock of goods or
merchandise
belonging to the
enterprise solely
for the purpose of
processing
by
another
enterprise;

d)
the
maintenance of a
fixed place of
business solely
for the purpose of
purchasing goods
or merchandise
or of collecting
information,
for
the enterprise;
e)
the
maintenance of a
fixed place of
business solely
for the purpose of
carrying on, for
the
enterprise,
any other activity
of a preparatory
or
auxiliary
character;
f)

of a stock of goods
or
merchandise
belonging to the
enterprise solely for
the
purpose
of
storage, display or
delivery;

c) the maintenance
of a stock of goods
or
merchandise
belonging to the
enterprise solely for
the
purpose
of
processing
by
another enterprise;
d) the maintenance
of a fixed place of
business solely for
the
purpose
of
purchasing goods
or merchandise, or
of
collecting
information, for the
enterprise;

(d)
The
maintenance of a
fixed place of
business solely
for the purpose of
purchasing goods
or merchandise
or of collecting
information,
for
the enterprise;
e) the maintenance
of a fixed place of
(e)
The business solely for
purpose
of
maintenance of a the
fixed place of carrying on, for the
any
business solely enterprise,
for the purpose of other activity of a
or
carrying on, for preparatory
auxiliary
character;
the
enterprise,
any other activity f) the maintenance
of a preparatory of a fixed place of
or
auxiliary business solely for
the character.
any combination of
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maintenance of a
fixed place of
business solely
for
any
combination
of
activities
mentioned
in
subparagraphs a)
to e), provided
that the overall
activity of the
fixed place of
business
resulting from this
combination is of
a preparatory or
auxiliary
character.

the
activities
mentioned
in
subparagraphs (a)
through (e) of this
paragraph,
provided that the
overall activity of
the fixed place of
business resulting
from
this
combination is of a
preparatory
or
auxiliary character.

(f)
The
maintenance of a
fixed place of
business solely
for
any
combination
of
activities
mentioned
in
subparagraphs
(a)
to
(e),
provided that the
overall activity of
the fixed place of
business
resulting from this
combination is of
a preparatory or
auxiliary
character.
Article 5(4)(a) of the OECD and US model, applies to the use of
facilities by an enterprise for storage or display or delivery of
goods or merchandise belonging to such enterprise. However, the
UN Model does not include “delivery” of goods. Accordingly, use
of facilities in a State for “delivery” would be a PE under the UN
Model , even though the attributable profits would be negligible .
Article 5(4)(b) of the OECD and US model, applies to maintenance
of a stock of goods or merchandise belonging to the enterprise
solely for the purpose of storage, display or delivery. However,
the UN Model does not include “delivery” of goods. Accordingly,
maintenance of stock of goods for “delivery” would be a PE under
the UN Model .
Article 5(4)(e) provides a general exception to the definition of PE
in Article 5(1).
Since the terms "preparatory" and "auxiliary" have not been
defined in the Convention, it is difficult to ascertain which
activities which constitute "preparatory or auxiliary" and the
facts of each case have to be individually examined.
"Preparatory" is generally something that prepares or serves to
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prepare for the core activity. "Auxiliary" activity involves
activities which help, assist or support the main activity. When the
activity of the fixed place of business in State of Source forms an
essential, indispensable and significant part of the activity of the
whole enterprise, it would not amount to preparatory or auxiliary.
Article 5(4)(f) provides that where any of the activities mentioned
in sub-paragraphs (a) to (e) are offered together, a PE should
would not be deemed to exist only when the combined effect of
the overall activity remains preparatory or auxiliary. If an
enterprise fragments a cohesive operating business into several
small operations, when on an overall basis, they are not
preparatory or auxiliary .

PROJECT Office –WHETHER IT CONSTITUTES A PE.
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5

Notwithstanding
the provisions of
paragraphs 1 and
2, where a person
— other than an
agent
of
an
independent
status to whom
paragraph
6
applies
—
is
acting on behalf
of an enterprise
and has, and
habitually
exercises, in a
Contracting
State
an
authority
to
conclude
contracts in the
name of the
enterprise, that
enterprise shall
be deemed to
have
a
permanent
establishment in

Notwithstanding
the provisions of
paragraphs 1 and
2, where a person
- other than an
agent
of
an
independent
status to whom
paragraph
7
applies - is acting
in a Contracting
State on behalf of
an enterprise of
the
other
Contracting
State,
that
enterprise shall
be deemed to
have
a
permanent
establishment in
the
firstmentioned
Contracting
State in respect
of any activities
which
that

Notwithstanding the
provisions
of
paragraphs 1 and 2
of this Article, where
a person -- other
than an agent of an
independent status
to whom paragraph
6 of this Article
applies -- is acting
on behalf of an
enterprise and has
and
habitually
exercises
in
a
Contracting State
an
authority
to
conclude contracts
that are binding on
the enterprise, that
enterprise shall be
deemed to have a
permanent
establishment
in
that
Contracting
State in respect of
any activities that
the
person
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that State in
respect of any
activities which
that
person
undertakes for
the enterprise,
unless
the
activities
of
such person are
limited to those
mentioned
in
paragraph
4
which,
if
exercised
through a fixed
place
of
business, would
not make this
fixed place of
business
a
permanent
establishment
under
the
provisions
of
that paragraph.

person
undertakes for
the enterprise, if
such a person:
(a)
Has
and
habitually
exercises in that
State
an
authority
to
conclude
contracts in the
name of the
enterprise,
unless
the
activities of such
person are limited
to
those
mentioned
in
paragraph
4
which,
if
exercised
through a fixed
place of business,
would not make
this fixed place of
business
a
permanent
establishment
under
the
provisions of that
paragraph; or
(b) Has no such
authority,
but
habitually
maintains in the
first-mentioned
State a stock of
goods
or
merchandise
from which he
regularly

undertakes for the
enterprise, unless
the activities of such
person are limited
to those mentioned
in paragraph 4 that,
if exercised through
a fixed place of
business, would not
make this fixed
place of business a
permanent
establishment
under
the
provisions of that
paragraph.
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6

An
enterprise
shall
not
be
deemed to have a
permanent
establishment in
a
Contracting
State
merely
because it carries
on business in
that State through
a broker, general
commission
agent
or
any
other agent of an
independent
status, provided
that such persons
are acting in the
ordinary course of
their business.

delivers goods
or merchandise
on behalf of the
enterprise.
7. An enterprise
of a Contracting
State shall not be
deemed to have a
permanent
establishment in
the
other
Contracting State
merely because it
carries
on
business in that
other
State
through a broker,
general
commission
agent
or
any
other agent of an
independent
status, provided
that such persons
are acting in the
ordinary course of
their
business.
However, when
the activities of
such an agent
are
devoted
wholly or almost
wholly on behalf
of
that
enterprise, and
conditions are
made
or
imposed
between
that
enterprise and
the agent in their

6. An enterprise
shall not be deemed
to
have
a
permanent
establishment in a
Contracting State
merely because it
carries on business
in that State through
a broker, general
commission agent,
or any other agent
of an independent
status,
provided
that such persons
are acting in the
ordinary course of
their business as
independent
agents.
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commercial and
financial
relations which
differ from those
which
would
have been made
between
independent
enterprises, he
will
not
be
considered an
agent
of
an
independent
status within the
meaning of this
paragraph.
Comments
UN & OECD Models: Article 5(6) of the OECD Model differs from 5(7)
of the UN Model in the following respects:
• The UN Model, expressly provides for exclusivity of relationship
with a principal as a test of agent’s dependence. The OECD
Commentary however, provides that “exclusive” or “near
exclusive” relationship with the principal is a relevant factor, in
ascertaining an agent’s independence.
• Unlike the UN Model, the OECD Model does not expressly
provide for arm’s length dealings between an agent and its
principal to prove an agent’s independence.
ARTICLE 5 – permanent establishment – agency PE
Article 5(5) of the three Models, deal with "Agency PE”, under which ,
a foreign enterprise may be treated as having an Agency PE in State
of Source, even though it may : • Not satisfy all Article 5(1) for a fixed place of business at its
disposal in State of Source;
• Not satisfy minimum time threshold of six or twelve months, as
applicable under the above Conventions.
This Article must be read together with the independent agent PE
clause, and is applicable only when the agent is not of an independent
status within the meaning of Article 5(6)/(7). If an agent is not
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independent , and if he does not satisfy the requirements of Article
5(5), then only a PE comes into existence.
This Article provides that if an enterprise has an agent in the source
state, who possesses and exercises an Authority to conclude contract
on behalf of the foreign enterprise, such an agent would be deemed
to be a PE of the foreign enterprise in the Source State. Article
5(5)(b) of the UN Model provides that if there is an agent who
habitually maintains in the Source State, stock of goods or
merchandise from which he regularly delivers goods or merchandise
on behalf of the enterprise, such agent would be deemed to be a PE
of the foreign enterprise in the Source State
US & OECD Models: Article 5(5) of the OECD Model is similar to
Article 5(5) of the US Model, subject to the exception that the
contract concluded on behalf of the enterprise should be binding
for such enterprise.
Test to determine Agent’s Independence
Unlike Article 5(6) of the OECD/US Model , Article 5(7) of the UN Model
:• Provide for exclusivity of relationship with a principal as a
test of agent’s dependence. However, the OECD Commentary
provides that “exclusive” or “near exclusive” relationship with the
principal is one of the relevant factor, in ascertaining an agent’s
independence.
• Unlike the UN Model, the OECD Model does not expressly
provide for arm’s length dealings between an agent and its
principal to prove an agent’s independence.
IF THE PRINCIPAL HAS A PE WITHIN THE MEANING OF ARTICLE
5(1) AND (2), IT IS NOT NECESSARY TO SHOW THAT THE AGENT
WOULD FALL UNDER ARTICLE 5(5).
ARTICLE 5 – permanent establishment – insurance PE
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UN Model has additional Article 5(6) relating to insurance enterprise
which is absent in OECD Model. An insurance enterprise of a
Contracting State shall, be deemed to have a permanent
establishment in the other Source State, if it
• collects premiums in the territory of that other Source
State or
• insures risks situated therein through a person other than
an agent of an independent status to whom paragraph 7
applies in Source State.
Accordingly, under the OECD Model, a PE of an insurance
Enterprise has to be determined in accordance with provisions of
Article 5 of the OECD model.
7. The fact that a
company that is a
resident
of
a
Contracting State
controls
or
is
controlled
by
a
company that is a
resident of the other
Contracting State,
or that carries on
business in that
other
Contracting
State
(whether
through
a
permanent
establishment
or
otherwise), shall not
be
taken
into
account
in
determining
whether
either
company has a
permanent
establishment in
that
other
Contracting State.
Determination of existence of a PE in Source State is to be made
solely on the basis of Article 5. The above Article clarifies that a
7

The fact that a
company which
is a resident of a
Contracting State
controls or is
controlled by a
company which is
a resident of the
other Contracting
State, or which
carries
on
business in that
other
State
(whether through
a
permanent
establishment or
otherwise), shall
not
of
itself
constitute either
company
a
permanent
establishment of
the other.

8. The fact that a
company which is
a resident of a
Contracting State
controls or is
controlled by a
company which is
a resident of the
other Contracting
State, or which
carries
on
business in that
other
State
(whether through
a
permanent
establishment or
otherwise), shall
not
of
itself
constitute either
company
a
permanent
establishment of
the other.
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company shall not be deemed to have a PE in Source State because
it controls a company that is a resident of Source State or has a close
relationships . A subsidiary company cannot be treated a PE of its
parent, or a PE due to identical shareholding.
Management of a subsidiary by its parent or strict control over its
activities, does not constitute the subsidiary a PE of the parent.
ARTICLE 7 BUSINESS PROFITS

BUSINESS
BUSINESS
BUSINESS
PROFITS
PROFITS
PROFITS
INTRODUCTION – This Article provides for the situation when
business profits of a non-resident would be taxable in the source
country and also lay down the criteria and extent of deduction of
expenses. The business profits would be taxable only when the
non-resident has a permanent establishment as per Article 5 the
source country.
The profits of an The profits of an Profits
of
an
1
enterprise of a enterprise of a enterprise
of
a
Contracting State Contracting State Contracting State
shall be taxable shall be taxable shall be taxable
only in that State only in that State only
in
that
unless
the unless
the Contracting State
enterprise carries enterprise carries unless
the
on business in the on business in the enterprise carries
other Contracting other Contracting on business in the
State through a State through a other
Contracting
permanent
permanent
State through a
establishment
establishment
permanent
situated therein. If situated therein. If establishment
the
enterprise the
enterprise situated therein. If
carries
on carries
on the
enterprise
business
as business
as carries on business
aforesaid,
the aforesaid,
the as aforesaid, the
profits that are profits
of
the profits that are
attributable
to enterprise may be attributable to the
the permanent taxed in the other permanent
establishment in State but only so establishment in
accordance with much of them as accordance with
the provision of is attributable to the provisions of
7
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paragraph 2 may (a)
that paragraph 2 of this
be taxed in that permanent
Article may be
other state.
establishment;
taxed in that other
(b) sales in that Contracting State.
other State of
goods
or
merchandise of
the same or
similar kind as
those
sold
through
that
permanent
establishment;
or
(c)
other
business
activities carried
on in that other
State
of
the
same or similar
kind as those
effected through
that permanent
establishment.
ARTICLE 7 – BUSINESS PROFITS
Article 7(1) of the OECD is almost similar to Article 7(1) of the US Model
. It is also similar to the UN Models with the exception that the OECD
Model, does not incorporate the “Force of Attraction” rule. To illustrate,
Force of Attraction Rule, if a foreign company sells certain goods
through a showroom in Source State, even direct sales to the customer
from overseas entity would also be attributed to the PE and would be
treated as profits arising from the PE.
• Article 7(1) do not apply to business profits dealt with by
Article 8 (Shipping profits), 10 (Dividends), 11 (Interest) or
12 (royalties). Such profits, can be taxed under the respective
Article in the Source State, even in the absence of a PE in the
Source State.
• Further, income derived from furnishing of independent
personnel services, falls under Article 7 of the OECD
Model due to deletion of Article 14 in the OECD Model (which
is present in UN Model).
Article 7(1) of the UN Model provides the right to the State of Source
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to tax profits of an enterprise of State of Residence if, both the
following conditions are fulfilled :
- Enterprise carries on business in Source ; and
- such business is carried on through a PE in that State.
Under “Force of Attraction” Rule, the Source may tax a foreign
enterprise for income in Source Country, if the enterprise maintains a
PE, even if such income does not have an economic connection with
the PE. This is on basis that if a foreign enterprise has a PE , it brings
itself within the fiscal jurisdiction of Source State to such a degree that
all profits that the enterprise derives from State of Source, whether
through the PE or not, can be taxed by it (State of Source).
Even in such a case, only so much profits as are attributable to the
following
can
be
taxed
:
- the PE ;
- sales of same or similar goods or merchandise as those sold through
that PE in Source State - Force of Attraction; or
- other business activities carried on in Source Staof the same or
similar kind as those effected through that PE.
2

For
the
purposes of this
Article
and
Article [23 A] [23
B], the profits
that
are
attributable
in
each
Contracting
State
to
the
permanent
establishment
referred to in
paragraph 1 are
the profits it
might
be
expected
to
make,
in
particular in its
dealings
with
other parts of
the enterprise, if

Subject to the
provisions
of
paragraph
3,
where
an
enterprise of a
Contracting
State carries on
business in the
other
Contracting
State through a
permanent
establishment
situated therein,
there shall in
each
Contracting
State
be
attributed to that
permanent
establishment
the profits which

For the purposes of
this Article, the
profits
that
are
attributable in each
Contracting State to
the
permanent
establishment
referred
to
in
paragraph 1 of this
Article
are
the
profits it might be
expected to make,
in particular in its
dealings with other
parts
of
the
enterprise, if it were
a separate and
independent
enterprise engaged
in the same or
similar
activities
under the same or
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it were a separate
and independent
enterprise
engaged in the
same or similar
activities
under
the
same
or
similar
conditions,
taking
into
account
the
functions
performed,
assets used and
risks assumed
by
the
enterprise
through
the
permanent
establishment
and through the
other parts of
the enterprise.

it
might
be
expected
to
make if it were a
distinct
and
separate
enterprise
engaged in the
same or similar
activities
under
the
same
or
similar conditions
and
dealing
wholly
independently
with
the
enterprise
of
which it is a
permanent
establishment.

similar conditions,
taking
into
account
the
functions
performed, assets
used and risks
assumed by the
enterprise through
the
permanent
establishment and
through the other
parts
of
the
enterprise .

This Article provides for the computation of profits of the permanent
establishment. It provides that for computing profits, the PE should be
treated as an independent and separate entity. Accordingly , the
transaction of the PE with the head office are other related enterprise,
are to be recasted, assuming these are two independent entities.
Some of the assumptions in computation of profits are that a PE is : • a separate and independent enterprise
• It is engaged in the same or similar activities
• Such activities are performed under the same or similar
conditions,
• The profits, to be attributed it to the PE have to be calculated
considering what are the functions of the PE, what are the
assets used by the PE in rendering these functions , and what
are the risks assumed by the enterprise
• It is assumed that the PE is dealing wholly independently with
the enterprise of which it is a permanent establishment.
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Article 7(3) of the UN Model relating to deduction of expenses, is
absent in OECD/US Model.
3.

In
the
determination of
the profits of a
permanent
establishment,
there shall be
allowed
as
deductions
expenses which
are incurred for
the purposes of
the business of
the
permanent
establishment
including
executive
and
general
administrative
expenses
so
incurred, whether
in the State in
which
the
permanent
establishment is
situated
or
elsewhere.
However, no such
deduction
shall
be allowed in
respect
of
amounts, if any,
paid (otherwise
than
towards
reimbursement of
actual expenses)
by the permanent
establishment to
the head office of
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the enterprise or
any of its other
offices, by way of
royalties, fees or
other
similar
payments
in
return for the use
of
patents or
other rights, or by
way
of
commission, for
specific services
performed or for
management, or,
except in the case
of
a
banking
enterprise,
by
way of interest on
moneys lent to
the
permanent
establishment.
Likewise,
no
account shall be
taken,
in
the
determination of
the profits of a
permanent
establishment, for
amounts charged
(otherwise than
towards
reimbursement of
actual expenses),
by the permanent
establishment to
the head office of
the enterprise or
any of its other
offices, by way of
royalties, fees or
other
similar
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payments
in
return for the use
of
patents or
other rights, or by
way
of
commission
for
specific services
performed or for
management, or,
except in the case
of
a
banking
enterprise,
by
way of interest on
moneys lent to
the head office of
the enterprise or
any of its other
offices.

3

Where,
in
accordance with
paragraph 2, a
Contracting State
adjusts the profits
that
are
attributable to a
permanent
establishment of
an enterprise of
one
of
the
Contracting
States and taxes
accordingly
profits
of
the
enterprise
that
have
been
charged to tax in
the other State,
the other State

Where,
in
accordance
with
paragraph 2 of this
Article,
a
Contracting State
adjusts the profits
that are attributable
to a permanent
establishment of an
enterprise of one of
the
Contracting
States and taxes
accordingly profits
of the enterprise
that have been
charged to tax in the
other
Contracting
State, the other
Contracting State
shall, to the extent

63

shall,
to
the
extent necessary
to
eliminate
double taxation
on these profits,
make
an
appropriate
adjustment
to
the amount of
the tax charged
on those profits.
In determining
such
adjustment, the
competent
authorities
of
the Contracting
States shall if
necessary
consult
each
other.
Comments

necessary
to
eliminate
double
taxation, make an
appropriate
adjustment if it
agrees with the
adjustment made
by
the
firstmentioned
Contracting State;
if
the
other
Contracting State
does not so agree,
the
Contracting
States
shall
eliminate
any
double
taxation
resulting
therefrom
by
mutual agreement.

Article 7(3) deals with the case, in which the provisions of Article
7(2) are applied and results in a tax adjustment in the State of
Source. Given that such an adjustment is likely to result in an
increase in tax in the Source State, Article 7(3) provides that the
state of residence should provide a corresponding adjustment in
the taxation of NR to avoid double taxation.
This clause is absent in UN Model. Article 7(3) of the OECD
Model is almost similar to Article 7(3) of the US Model , but the
US Model provides for correponding adjustment only when the
state of residence agrees with the adjustment made by the
Source State.
4. In so far as it
has
been
customary in a
Contracting State
to determine the
profits
to
be
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attributed to a
permanent
establishment on
the basis of an
apportionment of
the total profits of
the enterprise to
its various parts,
nothing
in
paragraph 2 shall
preclude
that
Contracting State
from determining
the profits to be
taxed by such an
apportionment as
may
be
customary;
the
method
of
apportionment
adopted
shall,
however, be such
that the result
shall
be
in
accordance with
the
principles
contained in this
article.
Article 7(4) of the UN Model , is a machinery provision, relates to
determination of the profits to be attributed to a PE on the basis
of an apportionment of the total profits of the enterprise to its
various parts,
each of whom may be contributing to its
profitability. This clause is absent in the OECD Model and also in
the US Model. Article 7(4) prescribes a method different from that
in Article 7(2), and may result in different attribution of profits,
which are from that obtained by applying of Article 7(2). It is
applied only where it has been customarily used in the past and
accepted both by the tax authorities and taxpayers as being
satisfactory.
5.

For

the
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purposes of the
preceding
paragraphs, the
profits
to
be
attributed to the
permanent
establishment
shall
be
determined by the
same
method
year
by
year
unless there is
good
and
sufficient reason
to the contrary.
Article 7(5) of the UN Model relating to use of same method for
attribution of profits to a PE , year by year unless there is good
and sufficient reason to the contrary, is absent in OECD and the
US Model.
Where
profits 6. Where profits 4. Where profits
include items of include items of include items of
income which are income which are income that are
dealt
with dealt
with dealt
with
separately
in separately
in separately in other
other Articles of other articles of Articles
of
this
this Convention, this Convention, Convention,
then
then
the then
the the provisions of
provisions
of provisions
of those Articles shall
those
Articles those
articles not be affected by
shall
not
be shall
not
be the provisions of
affected by the affected by the this Article.
provisions of this provisions of this
Article.
article.
It is a well-settled principle that a specific provision overrides a
general one. In line with this principle, Article 7(4) of the OECD
Model provides that if an enterprise has profits, which relate to
items of income dealt with in other Articles (say interest,
dividend, royalty , fee for technical services etc) , those Articles
shall not be affected by the provisions of this Article. It may
however be noted that in case those article provide for taxation
4
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of income effectively connected with a PE under Business
Profits, then the provision of this Article would be applicable.
5. In applying this
Article, paragraph 8
of
Article
10
(Dividends),
paragraph
5
of
Article 11 (Interest),
paragraph
5
of
Article
12
(Royalties),
paragraph
3
of
Article 13 (Gains)
and paragraph 3 of
Article 21 (Other
Income),
any
income, profit or
gain attributable to
a
permanent
establishment
during its existence
is taxable in the
Contracting State
where
such
permanent
establishment
is
situated even if the
payments
are
deferred until such
permanent
establishment has
ceased to exist.
Article 7(5) of the US Model, contains specific provisions, which
provide that if any specified incomes are attributable to the PE,
which are deferred to such time when the PE has ceased to exist,
such payments would be taxable in the Source State. This clause
is absent in the OECD Model and the UN Model.
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ARTICLE 11 – INTEREST

11

INTEREST
INTEREST
INTEREST
INTRODUCTION – This Article provides the right to both the countries
in respect of taxation of interest. Generally, the interest is taxed
in the sourced country at a given rate on gross basis. Thereafter
such income may be taxable in the country of residence with
credit for taxes paid in the sourced country.
Interest arising Interest arising Interest arising in a
1
in
a in
a Contracting State
Contracting
Contracting
and beneficially
State and paid State and paid owned
by
a
to a resident of to a resident of resident of the
the
other the
other other Contracting
Contracting
Contracting
State
may
be
State may be State may be taxed only in that
taxed in that taxed in that other Contracting
other State.
other State.
State.
Article 11 (1) of the OECD and UN Model provides that the Source
State may tax interest income arising in such State , and the
residence State has a right to tax interest. However, Article 11 (1)
of the US Model generally grants State of Residence exclusive
right to tax interest beneficially owned by its residents , and
arising in the other Contracting State. While the term “beneficial
owner” is not defined in the Convention, it may be defined under
the internal law of the Source State as a person who is considered
beneficial owner and to whom the income is attributable under the
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laws of the Source State.
The term “Paid” , used in the Article should not be restricted to
physical payment , but may also be extended to performance in
kind or set off amounts.
2

However,
interest
arising in a
Contracting
State
may
also be taxed
in that State
according
to
the laws of that
State, but if the
beneficial
owner of the
interest is a
resident of the
other
Contracting
State, the tax
so
charged
shall
not
exceed 10 per
cent of the
gross amount
of the interest.
The competent
authorities of
the
Contracting
States shall by
mutual
agreement
settle
the
mode
of
application of
this limitation.

However,
such interest
may also be
taxed in the
Contracting
State in which
it arises and
according
to
the laws of that
State, but if the
beneficial
owner of the
interest is a
resident of the
other
Contracting
State, the tax
so
charged
shall
not
exceed
___
per cent (the
percentage is
to
be
established
through
bilateral
negotiations)
of the gross
amount of the
interest. The
competent
authorities of
the
Contracting
States shall by

Notwithstanding
the provisions of
paragraph 1 of this
Article:
a) interest arising
in ---------- that is
determined
with
reference
to
receipts,
sales,
income, profits or
other cash flow of
the debtor or a
connected person,
with respect to the
debtor, to any
change
in
the
value
of
any
property of the
debtor
or
a
connected person
with respect to the
debtor or to any
dividend,
partnership
distribution
or
similar
payment
made
by
the
debtor
or
a
connected person
with respect to the
debtor may be
taxed
in
________,
and
according to the
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mutual
agreement
settle
the
mode
of
application of
this limitation.

laws of ________,
but if the beneficial
owner is a resident
of
the
United
States, the interest
may be taxed at a
rate not exceeding
15 percent of the
gross amount of
the interest;
b) interest arising
in
the
United
States
that
is
contingent interest
of a type that does
not
qualify
as
portfolio
interest
under
United
States law may be
taxed
by
the
United States but,
if the beneficial
owner
of
the
interest
is
a
resident of ---------, the interest may
be taxed at a rate
not exceeding 15
percent of the
gross amount of
the interest;
b) interest
arising in a
Contracting
State and
beneficially
owned by a
resident of
the other
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Contracting
State that is
a connected
person with
respect to
the payor of
the interest
may be
taxed in the
firstmentioned
Contracting
State in
accordance
with
domestic
law if such
resident
benefits
from a
special tax
regime with
respect to
such
interest in
its
Contracting
State of
residence;
d) in the case of
the United States,
interest paid by an
expatriated entity
and beneficially
owned by a
company resident
in __________
that is a
connected person
with respect to
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such expatriated
entity may be
taxed in
accordance with
the law of the
United States for a
period of ten years
beginning on the
date on which the
acquisition of the
domestic entity is
completed. For
purposes of
applying this
paragraph:
i) no effect shall
be given to any
amendment to
section 7874 of
the Internal
Revenue Code
after the date of
signature of this
Convention; and
ii) no entity shall
be treated as an
expatriated entity
that:
A) is a
connected
person with
respect to
the
domestic
entity
immediately
after the
date on
which the
acquisition
of the
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domestic
entity is
completed;
and
B) B) prior to
that date,
was never a
connected
person with
respect to
the
domestic
entity.
However, an entity
described in the
preceding
sentence shall
become an
expatriated entity
if, subsequent to
the date on which
the acquisition of
the domestic
entity is
completed, the
entity joins in filing
a U.S.
consolidated
return with either
the domestic
entity or another
entity that was a
connected person
with respect to the
domestic entity
immediately prior
to the date on
which the
acquisition of the
domestic entity
was completed;
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e) interest arising
in a Contracting
State and
beneficially owned
by a resident of
the other
Contracting State
that is a
connected person
with respect to the
payor of the
interest may be
taxed in the firstmentioned
Contracting State
in accordance with
domestic law if
such resident
benefits, at any
time during the
taxable year in
which the interest
is paid, from
notional
deductions with
respect to
amounts that the
Contracting State
of which the
beneficial owner is
resident treats as
equity;
f) interest arising
in a Contracting
State and
beneficially owned
by a resident of
the other
Contracting State
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that is entitled to
the benefits of this
Article only by
reason of
paragraph 5 of
Article 22
(Limitation on
Benefits) may be
taxed in the firstmentioned
Contracting State,
but the tax so
charged shall not
exceed 10 percent
of the gross
amount of the
interest; and
g) interest that is
an
excess
inclusion
with
respect
to
a
residual interest in
a
real
estate
mortgage
investment conduit
may be taxed by
each Contracting
State
in
accordance with
its domestic law.
ARTICLE 11 – INTEREST
Interest is taxed in both, the Source State as well as the Resident
State , where the right of the Source State is limited to a concessional
rate.
Article 11(2) of the OECD Model differs from Article 11(2) of the UN
Model to the extent that it provides that the tax in State S “shall not
exceed 10% of the gross amount of interest”, but the UN Model leaves
this percentage to be established through bilateral negotiations,
while the US Model limits the tax rate to 15% of the gross amount of
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interest.
To get the concessional rate of tax, the recipient of interest should
be:
a) a beneficial owner of Interest; and
b) a resident of other Country.
Paragraph 2 of the US Model, additionally, provides certain antiabuse exceptions to the Source Country exemption in paragraph 1
for different classes of interest payments.
3. Notwithstanding
the provisions of
paragraph 1 of this
Article, in the case
of
a
company
seeking to satisfy
the requirements
of paragraph 4 of
Article
22
(Limitation
on
Benefits) of this
Convention
regarding
a
payment
of
interest, if such
company fails to
satisfy the criteria
of that paragraph
solely by reason
of:
a) the requirement
in subclause (B) of
clause
(i)
of
subparagraph (e)
of paragraph 7 of
Article
22
(Limitation
on
Benefits) of this
Convention; or
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b) the requirement
in clause (ii) of
subparagraph (e)
of paragraph 7 of
Article
22
(Limitation
on
Benefits) that a
person entitled to
benefits
under
paragraph 5 of
Article
22
(Limitation
on
Benefits) would be
entitled to a rate of
tax with respect to
the interest that is
less than or equal
to
the
rate
applicable under
paragraph 2 of this
Article;
such
company may be
taxed
by
the
Contracting State
in
which
the
interest
arises
according to the
laws
of
that
Contracting State.
In these cases,
however, the tax
so charged shall
not exceed the
highest
rate
among the rates of
tax
to
which
persons described
in subparagraph
(e) of paragraph 7
of
Article
22
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(Limitation
on
Benefits) of this
Convention
(notwithstanding
the requirements
referred
to
in
subparagraphs (a)
and (b) of this
paragraph) would
have been entitled
if such persons
had received the
interest
directly.
For purposes of
this paragraph, a
person described
in clause (iii) of
subparagraph (e)
of paragraph 7 of
Article
22
(Limitation
on
Benefits) shall be
treated as entitled
to the limitation of
tax to which such
person would be
entitled if such
person were a
resident of the
same Contracting
State
as
the
company receiving
the interest.
Article 11(3) of the US Model is absent in the OECD and UN Model
and deals with taxation in cases, where the Limitation of Benefit
clause is applicable and denies Treaty benefit to the recipient of
interest.
ARTICLE 11 – INTEREST
Article 11(3) of US Model provides, that in case a company resident of
a Contracting State (tested entity) is unable to fulfil the LoB clause
condition(s) because it does not fulfil the requirement of being held
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by “equivalent beneficiaries”, such tested entity will be taxed as per
the laws of the Source State, but the maximum tax rate would be the
highest of rates applicable to persons who do not qualify as “equivalent
beneficiaries” , if they received the interest directly from Source State.
The term “equivalent beneficiary” with respect to interest includes –
• resident of any (third) State, where the comprehensive DTAA
between that State and the U.S., or the relevant provision of the
domestic law or any other international agreement provides for
lower or equal rate of tax on interest as compared to the US
Model Convention or
• resident of the same Contracting State in which a headquarter
company, by virtue of satisfying the relevant conditions in the
LoB Clause, is entitled for the benefits of concessional rate of
tax on interest paid by a member of the resident’s multinational
corporate group, available under this convention. However, the
rate of tax applicable, had such interest been directly received
by the resident should be less than or equal to such
concessional rate of tax.

3

The
term
"interest"
as
used in this
Article means
income
from
debt-claims of
every
kind,
whether or not
secured
by
mortgage and
whether or not
carrying a right
to participate
in the debtor’s
profits, and in
particular,
income
from
government
securities and
income
from
bonds
or
debentures,

The
term
"interest"
as
used in this
article means
income
from
debt-claims of
every
kind,
whether or not
secured
by
mortgage and
whether or not
carrying a right
to participate
in the debtor's
profits, and in
particular,
income
from
government
securities and
income
from
bonds
or
debentures,

4.
The
term
"interest" as used
in
this
Article
means
income
from debt-claims
of
every
kind,
whether or not
secured
by
mortgage,
and
whether or not
carrying a right to
participate in the
debtor's
profits,
and in particular,
income
from
government
securities
and
income from bonds
or
debentures,
including
premiums
or
prizes attaching to
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including
premiums and
prizes
attaching
to
such
securities,
bonds
or
debentures.
Penalty
charges
for
late payment
shall not be
regarded
as
interest for the
purpose of this
Article.

such
securities,
bonds
or
debentures, and
all other income
that is subjected
to
the
same
taxation
treatment
as
income
from
money lent under
the law of the
Contracting State
in
which
the
income
arises.
Income dealt with
in
Article
10
(Dividends) and
penalty
charges
for late payment
shall
not
be
regarded
as
interest for the
purposes of this
Convention.
This paragraph provides for an exhaustive definition of interest .
The definition of interest in all the three models viz. OECD, UN and
US Model is similar .
Interest has been defined to mean income from debt claims of
every kind.
The OECD commentary excludes application of this definition to
non-traditional financial instruments without underlying debt, like
interest rate swaps.
Penalty charges for late payment are excluded from interest
(additionally dividend is also excluded in US Model), but
Contracting States can agree otherwise . In the US Model, the term
“interest” also includes amounts subject to the same tax
treatment as income from money lent under the law of the State in
which the income arises.
4

including
premiums and
prizes
attaching
to
such
securities,
bonds
or
debentures.
Penalty
charges
for
late payment
shall not be
regarded
as
interest for the
purpose of this
article.

The provisions 4.
The 5. The provisions
of paragraphs provisions of of paragraphs 1
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1 and 2 shall
not apply if the
beneficial
owner of the
interest, being
a resident of a
Contracting
State, carries
on business in
the
other
Contracting
State in which
the
interest
arises through
a permanent
establishment
situated
therein and the
debt-claim in
respect
of
which
the
interest is paid
is
effectively
connected with
such
permanent
establishment.
In such case
the provisions
of Article 7
shall apply.

paragraphs 1
and 2 shall not
apply if the
beneficial
owner of the
interest, being
a resident of a
Contracting
State, carries
on business in
the
other
Contracting
State in which
the
interest
arises, through
a permanent
establishment
situated
therein,
or
performs
in
that
other
State
independent
personal
services from
a fixed base
situated
therein, and
the debt-claim
in respect of
which
the
interest is paid
is
effectively
connected with
(a)
such
permanent
establishment
or fixed base,
or with (b)
business
activities

and 3 of this Article
shall not apply if
the
beneficial
owner
of
the
interest, being a
resident
of
a
Contracting State,
carries
on
business in the
other Contracting
State, in which the
interest
arises,
through
a
permanent
establishment
situated
therein,
and the debt-claim
in respect of which
the interest is paid
is
effectively
connected
with
such
permanent
establishment. In
such case the
provisions
of
Article
7
(Business
Profits)
shall
apply.
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referred to in
(c)
of
paragraph 1
of article 7. In
such
cases
the provisions
of article 7 or
article 14, as
the case may
be, shall apply.
• Article 7(4) provides that the provision of Article 11(1) & (2)
will not apply if the beneficial owner of the interest has a PE
in the Source State, which carries on business and debt
claim is effectively connected with that Source State PE. In
such a case, Article 7 – Business Profits or Article 14 Independent Personal Services (in case of UN Model) will
apply.
Article 11(4) of OECD Model is similar to Article 11(4) of UN Model,
with certain differences as under : • UN Model Convention refers to interest connected to a fixed
base (independent personal services) as well as a PE
(Business profits).
• Un Model also applies to activities of same or similar kind
as those effected through the PE in the Source State
(unlikely to create any material difference)
If an Indian company takes a loan from Indian branch of a Foreign
bank, and pays interest , such interest shall be taxable as
business profits in the hands of Foreign bank in India as it is
effectively connected with the PE in India.
Sr. Subject
No.

1

2

Article
11(4)
of
OECD
Model
Fixed
Does
not
Base
refer to a
“fixed base”
Reference Does
not
to “limited refer to the
force
of FOA rule

Article 11(4) of Article 11(4) of
UN Model
US Model

Refers
to
“Fixed base”

a Does not refer to
a “fixed base”.

Refers
to Does not refer to
business
the FOA rule.
activities in the
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attraction”
rule
in
Article
7(1)

5

source country
of the same or
similar kind as
those effected
through the PE
[see
Article
7(1)(c)]
Interest shall
be deemed to
arise
in
a
Contracting
State when the
payer
is a
resident of that
State. Where,
however, the
person paying
the
interest,
whether he is a
resident of a
Contracting
State or not,
has
in
a
Contracting
State
a
permanent
establishment
in connection
with which the
indebtedness
on which the
interest is paid
was incurred,
and
such
interest
is
borne by such
permanent
establishment,
then
such
interest shall

5.
Interest
shall
be
deemed
to
arise
in
a
Contracting
State when the
payer
is a
resident of that
State. Where,
however, the
person paying
the
interest,
whether he is a
resident of a
Contracting
State or not,
has
in
a
Contracting
State
a
permanent
establishment
or a fixed
base
in
connection
with which the
indebtedness
on which the
interest is paid
was incurred,
and
such
interest
is
borne by such
permanent

6. For purposes of
this
Article,
interest shall be
deemed to arise in
a
Contracting
State when the
payor is a resident
of that Contracting
State.
Where,
however,
the
person paying the
interest, whether a
resident
of
a
Contracting State
or not, has in a
Contracting State
a
permanent
establishment or
derives
profits
that are taxable
on a net basis in
a
Contracting
State
under
paragraph 5 of
Article 6 (Income
from
Real
Property
(Immovable
Property))
or
paragraph 1 of
Article
13
(Gains), and such
interest is borne by
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be deemed to
arise in the
State in which
the permanent
establishment
is situated.

establishment
or fixed base,
then
such
interest shall
be deemed to
arise in the
State in which
the permanent
establishment
or fixed base
is situated.

such
permanent
establishment or
allocable to such
profits, then such
interest shall be
deemed to arise in
the
Contracting
State in which the
permanent
establishment
is
situated or from
which such profits
are derived.
This paragraph provides that Interest shall be deemed to arise in
a Contracting State in the following two situations : • Payer is a resident of that State;
• A non resident (may even be a resident of third country),
has a permanent establishment in the source state, and the
borrowing was for the PE, which had also borne such
interest.
Example – A UK Co., had an Indian PE for which it took a loan from
US Co. While interest was paid by UK Co. to the US Co., it was
borne by the branch in India.
Interest in such case would arise in India and India-US tax treaty
will apply.
Article 11(6) of the US Model additionally makes a reference to
interest paid which is effectively connected to income from
immovable property and capital gains.
7. The excess, if
any, of the amount
of
interest
allocable to the
profits
of
a
company resident
in a Contracting
State that are :a) attributable to a
permanent
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establishment in
the
other
Contracting State
(including
gains
under paragraph 3
of
Article
13
(Gains)); or
b) subject to tax in
the
other
Contracting State
under Article 6
(Income from Real
Property
(Immovable
Property))
or
paragraph 1 of
Article 13 (Gains);
over the interest
paid
by
that
permanent
establishment, or
in the case of
profits subject to
tax under Article 6
(Income from Real
Property
(Immovable
Property))
or
paragraph 1 of
Article 13 (Gains),
over the interest
paid
by
that
company, shall be
deemed to arise in
that
other
Contracting State
and
to
be
beneficially owned
by a resident of the
first-mentioned
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Contracting State.
The tax imposed
under this Article
on such interest
shall not exceed
the rates provided
in paragraphs 1
through 3 of this
Article.
US and UN/ OECD Models: Article 11(7) of the US Model is absent
in the UN and OECD Model.
6

Where,
by
reason of a
special
relationship
between
the
payer and the
beneficial
owner
or
between both
of them and
some
other
person,
the
amount of the
interest,
having regard
to the debtclaim for which
it
is
paid,
exceeds
the
amount which
would
have
been agreed
upon by the
payer and the
beneficial
owner in the
absence
of
such

6. Where, by
reason of a
special
relationship
between
the
payer and the
beneficial
owner
or
between both
of them and
some
other
person,
the
amount of the
interest,
having regard
to the debtclaim for which
it
is
paid,
exceeds
the
amount which
would
have
been agreed
upon by the
payer and the
beneficial
owner in the
absence
of
such

8..
Where,
by
reason of a special
relationship
between the payer
and the beneficial
owner or between
both of them and
some
other
person,
the
amount of the
interest,
having
regard to the debtclaim for which it is
paid, exceeds the
amount
which
would have been
agreed upon by
the payer and the
beneficial owner in
the absence of
such relationship,
the provisions of
this Article shall
apply only to the
last-mentioned
amount. In such
case the excess
part
of
the

86

relationship,
relationship,
payments
shall
the provisions the provisions remain
taxable
of this Article of this article according to the
shall
apply shall
apply laws of each State,
only to the last- only to the last- due regard being
mentioned
mentioned
had to the other
amount.
In amount.
In provisions of this
such case, the such case, the Convention.
excess part of excess part of
the payments the payments
shall
remain shall
remain
taxable
taxable
according
to according
to
the laws of the laws of
each
each
Contracting
Contracting
State,
due State,
due
regard being regard being
had to the had to the
other
other
provisions of provisions of
this
this
Convention.
Convention.
Where , owing to special relationship between the payer of
interest, and beneficial owner of the interest , amount of the
interest paid exceeds the arm’s length interest that would have
been agreed between independent parties, Article 11 shall apply
only to the Arm’s length interest. Special relationship means : • Direct or indirect participation in management, control and
capital; or
• Relatives
Any excess interest paid shall be taxable as per other provision
of the relevant Treaty.

ARTICLE 12 – ROYALTIES AND FEE FOR TECHNICAL SERVICES
(FTS)
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ARTICLE 12 – Royalties

12

ROYALTIES
ROYALTIES
ROYALTIES
INTRODUCTION – This Article provides whether, both the countries
have the right to tax income from royalty. Generally, the right to
tax are shared by both the countries. In some treaties, Article 12
also covers income from FEES FOR TECHNICAL SERVICES.
However, in case these are not covered under Article 12, they may
be taxable as business profits under Article 7 or other income.
Royalties
1.
Royalties Royalties arising in
1
arising in a arising in a a
Contracting
Contracting
Contracting
State
and
State
and State and paid beneficially
beneficially
to a resident of owned
by
a
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owned by a
resident of the
other
Contracting
State shall be
taxable only
in that other
State.

the
other
Contracting
State may be
taxed in that
other State.

resident of the
other Contracting
State shall be
taxable only in
that
other
Contracting State.

2. However,
such
royalties may
also be taxed
in
the
Contracting
State in which
they arise and
according to
the laws of
that State, but
if
the
beneficial
owner of the
royalties is a
resident
of
the
other
Contracting
State, the tax
so
charged
shall
not
exceed
___
per cent (the
percentage is
to
be
established
through
bilateral
negotiations)
of the gross
amount of the
royalties. The
competent
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authorities of
the
Contracting
States shall
by
mutual
agreement
settle
the
mode
of
application of
this
limitation.
As per Article 12(1) of the OECD Model and the US Model,
Royalties arising in Source State and beneficially owned by
resident of the State of Residence are taxable only in State R.
However, in the UN Model, royalties can be taxed in both the
Source State and the State of Residence.
Article 12(2) of the UN Model is absent in the OECD Model, since
it does not allow sharing of taxing rights between both the
Contracting States.
ARTICLE 12 – royalties
Article 12(2) of the UN Model limits the right of the Source State to a
certain percentage of Royalty, which can be agreed through bilateral
negotiations. This benefit of concessional tax rate in Source State is
available only where the recipient is : a) Beneficial owner of such royalty; and
b) Resident of the Treaty partner Country.
2. Notwithstanding
the provisions of
paragraph 1 of this
Article:
a) a royalty arising
in a Contracting
State
and
beneficially owned
by a resident of the
other Contracting
State that is a
connected person
with respect to the
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payor of the royalty
may be taxed in
the first-mentioned
Contracting State
in accordance with
domestic law if
such
resident
benefits from a
special tax regime
with respect to the
royalty
in
its
Contracting State
of residence; and
b) in the case of
the United States,
royalties paid by
an
expatriated
entity
and
beneficially owned
by a company
resident
in
__________ that
is a connected
person
with
respect to such
expatriated entity
may be taxed in
accordance with
the law of the
United States for a
period of ten years
beginning on the
date on which the
acquisition of the
domestic entity is
completed.
For
purposes
of
applying
this
paragraph:
i) no effect shall be
given
to
any
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amendment
to
section 7874 of the
Internal Revenue
Code after the
date of signature
of this Convention;
and
ii) no entity shall be
treated
as
an
expatriated entity
that:
A) is a connected
person
with
respect to the
domestic
entity
immediately after
the date on which
the acquisition of
the domestic entity
is completed; and
B) prior to that
date, was never a
connected person
with respect to the
domestic entity.
However, an entity
described in the
preceding
sentence
shall
become
an
expatriated entity
if, subsequent to
the date on which
the acquisition of
the domestic entity
is completed, the
entity joins in filing
a
U.S.
consolidated
return with either
the domestic entity
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or another entity
that
was
a
connected person
with respect to the
domestic
entity
immediately prior
to the date on
which
the
acquisition of the
domestic
entity
was completed.
Article 12(2) and Article 12(3) of the US Model is absent in the UN and
OECD Model.
Article 12(2) of the US Model provides for taxation of royalties arising
in Source State where :
- Payor of royalty is a connected person to the beneficial owner who is
recipient of royalty, and the recipient has a special tax regime with
respect to the royalty in its Resident State.
- Royalty paid by an expatriated entity in the U.S, which is beneficially
owned by a connected company resident in the other Contracting
State, will be taxed in accordance with the law of the U.S. for a period
of 10 years from the date of acquisition of the domestic entity.
3. Notwithstanding
the provisions of
paragraph 1 of this
Article, in the case
of
a
company
seeking to satisfy
the requirements
of paragraph 4 of
Article
22
(Limitation
on
Benefits) of this
Convention
regarding
a
royalty, if such
company fails to
satisfy the criteria
of that paragraph
solely by reason of
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the requirement in
subclause (B) of
clause
(i)
of
subparagraph (e)
of paragraph 7 of
Article
22
(Limitation
on
Benefits) of this
Convention, such
company may be
taxed
in
the
Contracting State
of
which
the
royalty arises and
according to the
laws
of
that
Contracting State,
except that the tax
so charged shall
not exceed the
highest
rate
among the rates of
tax
to
which
persons described
in subparagraph
(e) of paragraph 7
of
Article
22
(Limitation
on
Benefits) of this
Convention
(notwithstanding
the requirement of
subclause (B) of
clause
(i)
of
subparagraph (e)
of paragraph 7 of
Article
22
(Limitation
on
Benefits))
would
have been entitled
if such persons
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had received the
royalty directly. For
purposes of this
paragraph,
a
person described
in clause (iii) of
subparagraph (e)
of paragraph 7 of
Article
22
(Limitation
on
Benefits) shall be
treated as entitled
to the limitation of
tax to which such
person would be
entitled if such
person were a
resident of the
same Contracting
State
as
the
company receiving
the royalties.
Article 12(3) provides for taxation of royalty income in the hands
of person who are unable to satisfy the requirements of
Paragraph 4 of Article 22 (Limitation on Benefits) of this
Convention. It provides that should a person be unable to satisfy
such requirements, the domestic laws of Source State can be
applied to tax royalty, but the maximum rate shall be capped to a
particular tax rate.
2

The
term
"royalties" as
used in this
Article means
payments
of
any
kind
received as a
consideration
for the use of,
or the right to

3. The term
"royalties" as
used in this
article means
payments
of
any
kind
received as a
consideration
for the use of,
or the right to

4.The
term
"royalties" as used
in
this
Article
means:
a) payments of any
kind received as a
consideration for
the use of, or the
right to use, any
copyright
of
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use,
any
copyright
of
literary, artistic
or
scientific
work including
cinematograph
films,
any
patent, trade
mark, design
or model, plan,
secret formula
or process, or
for information
concerning
industrial,
commercial or
scientific
experience.

use,
any literary,
artistic,
copyright
of scientific or other
literary, artistic work (including
or
scientific cinematographic
work including films), any patent,
cinematograph trademark, design
films, or films or model, plan,
or tapes used secret formula or
for radio or process, or for
television
information
broadcasting, concerning
any
patent, industrial,
trade
mark, commercial
or
design
or scientific
model,
plan, experience; and
secret formula
or process, or (b) gain derived
for the use of, from
the
or the right to alienation of any
use,
property
industrial,
described
in
commercial
subparagraph a),
or scientific to the extent that
equipment or such
gain
is
for information contingent on the
concerning
productivity, use,
industrial,
or disposition of
commercial or the property.
scientific
experience.
Article 12(2) of the OECD Model is identical to Article 12(3) of
the UN Model except that the OECD Model does not specifically
include the following within the definition of “royalties”:
• Rentals for “films or tapes used for radio or television
broadcasting”;
• Equipment rentals like rentals for industrial, commercial or
scientific equipment.
Such rentals are taxable under Article 7 or 21 of the OECD Model.
While Article 12(4)(a) of the US Model is similar to Article 12(2) of
the OECD Model, Article 12(4)(b) of the US Model provides that
gain derived from the alienation of any property described in
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subparagraph a), to the extent that such gain is contingent on
the productivity, use, or disposition of the property, would also
be considered as Royalties , is absent in OECD / UN Models.
Explanation 2 to Section 9(1)(vi) of the Income-tax Act, 1961
defines the term ‘royalty’ in wide terms for the purpose of
domestic tax laws in India.
3

The provisions
of paragraph 1
shall not apply
if the beneficial
owner of the
royalties,
being
a
resident of a
Contracting
State, carries
on business in
the
other
Contracting
State in which
the
royalties
arise through a
permanent
establishment
situated
therein and the
right
or
property
in
respect
of
which
the
royalties
are
paid
is
effectively
connected with
such
permanent
establishment.
In such case
the provisions
of Article 7

4.
The
provisions of
paragraphs 1
and 2 shall not
apply if the
beneficial
owner of the
royalties,
being
a
resident of a
Contracting
State, carries
on business in
the
other
Contracting
State in which
the
royalties
arise, through
a permanent
establishment
situated
therein,
or
performs
in
that
other
State
independent
personal
services from
a fixed base
situated
therein, and
the right or
property
in
respect
of

5. The provisions
of paragraph 1
through 3 of this
Article shall not
apply
if
the
beneficial owner of
the royalties, being
a resident of a
Contracting State,
carries
on
business in the
other Contracting
State in which the
royalties
arise
through
a
permanent
establishment
situated
therein
and the right or
property in respect
of
which
the
royalties are paid
is
effectively
connected
with
such
permanent
establishment. In
such case the
provisions
of
Article
7
(Business
Profits)
shall
apply.
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shall apply.

which
the
royalties
are
paid
is
effectively
connected with
(a)
such
permanent
establishment
or fixed base,
or with (b)
business
activities
referred to in
(c)
of
paragraph 1
of article 7. In
such cases the
provisions of
article 7 or
article 14, as
the case may
be, shall apply.
5. Royalties
shall
be
deemed
to
arise
in a
Contracting
State
when
the payer is a
resident
of
that
State.
Where,
however, the
person
paying
the
royalties,
whether he is
a resident of a
Contracting
State or not,
has
in
a

6. Royalties shall
be deemed to arise
in a Contracting
State when they
are
in
consideration for
the use of, or the
right
to
use,
property,
information
or
experience in that
Contracting State.
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Contracting
State
a
permanent
establishmen
t or a fixed
base
in
connection
with
which
the liability to
pay
the
royalties was
incurred, and
such
royalties are
borne
by
such
permanent
establishmen
t
or
fixed
base,
then
such
royalties shall
be deemed to
arise in the
State in which
the
permanent
establishmen
t or fixed base
is situated.
Article 12(3) of the OECD Model provides for non taxation of income
as royalty in the Resident State, if the beneficial owner of the royalties
has a PE in the Source State which carries on business, and right or
property is effectively connected with that Source State PE.
In such a case, royalty income would be taxable under Article 7 –
Business Profits (or Article 14 - Independent Personal Services in case
of UN Model).
Article 12(4) of the UN Model, differs from Article 12(3) of the OECD
Model in the following two respects : a. If a person provides Independent Personal Services under
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Article 14, and the royalties are effectively connected to the
fixed base through which such services are provided, such
royalties would be taxed under Article 14, ; and
b. UN Model also contains reference to Article 7(1)(b)/7(1)(c)
(FOA rule).
Article 12(5)
A provision corresponding to Article 12(5) of the UN Model is not
present in Article 12 of the OECD Model, since exemption for
royalties in State S renders the “source rule” irrelevant.
Where a Singapore Co. has an Indian branch (which constitutes a PE)
. Such branch obtains a right to industrial equipment from a US Co.
Any royalty paid by the Singapore Co. which is borne by the Indian
branch shall be deemed to arise in India and hence India-US tax treaty
will apply.
Article 12(6) of the US Model provides that the royalty would be
deemed to arise in the Contracting State in which property or right,
information or experience are used.
4

Where,
by
reason of a
special
relationship
between
the
payer and the
beneficial
owner
or
between both
of them and
some
other
person,
the
amount of the
royalties,
having regard
to the use,
right
or
information for
which they are
paid, exceeds
the
amount
which
would
have
been

6. Where by
reason of a
special
relationship
between
the
payer and the
beneficial
owner
or
between both
of them and
some
other
person,
the
amount of the
royalties,
having regard
to the use,
right
or
information for
which they are
paid, exceeds
the
amount
which
would
have
been

7.Where,
by
reason of a special
relationship
between the payor
and the beneficial
owner or between
both of them and
some
other
person,
the
amount of the
royalties, having
regard to the use,
right,
or
information
for
which they are
paid, exceeds the
amount
which
would have been
agreed upon by
the payor and the
beneficial owner in
the absence of
such relationship,
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agreed upon agreed upon the provisions of
by the payer by the payer this Article shall
and
the and
the apply only to the
beneficial
beneficial
last-mentioned
owner in the owner in the amount. In such
absence
of absence
of case the excess
such
such
part
of
the
relationship,
relationship,
payments
shall
the provisions the provisions remain
taxable
of this Article of this article according to the
shall
apply shall
apply laws
of
each
only to the last- only to the last- Contracting State,
mentioned
mentioned
due regard being
amount.
In amount.
In had to the other
such case, the such case, the provisions of this
excess part of excess part of Convention.
the payments the payments
shall
remain shall
remain
taxable
taxable
according
to according
to
the laws of the laws of
each
each
Contracting
Contracting
State,
due State,
due
regard being regard being
had to the had to the
other
other
provisions of provisions of
this
this
Convention.
Convention.
The discussion under Article 11 (6) relating to Interest, would
equally apply in this case.
Where , owing to special relationship between the payer of
royalty, and beneficial owner of the royalty, amount of the royalty
paid exceeds the arm’s length royalty, that would have been
agreed between independent parties, Article 12 shall apply only to
the Arm’s length royalty, . Special relationship means : • Direct or indirect participation in management, control and
capital; or
• Relatives
Any excess royalty, paid shall be taxable as per other provision
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of the concerned domestic tax laws, read with relevant Treaty
terms.

Article 13 – Capital Gains

WHAT COULD BE POTENTIAL SITUATIONS OF CAPITAL GAINS ?

TAXATION OF CAPITAL GAINS
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CAPITAL
CAPITAL
GAINS
GAINS
GAINS
INTRODUCTION – This is the most commonly used Article. It
provides for the taxation of income arising from transfer of a
capital asset, including transfer of shares. The right to tax income
from capital gains may be exclusively with the country of
residence, or shared between both the countries.
Gains derived Gains derived 1. Gains derived
1
by a resident of by a resident of by a resident of a
a Contracting a Contracting Contracting State
State from the State from the from
the
alienation
of alienation
of alienation of real
immovable
immovable
property
property
property
(immovable
referred to in referred to in property) situated
Article 6 and article 6 and in
the
other
situated in the situated in the Contracting State
other
other
may be taxed in
Contracting
Contracting
that
other
State may be State may be Contracting State.
taxed in that taxed in that
other State.
other State.
13

2.
For
the
purposes of this

103

Article the term
"real
property
(immovable
property) situated
in
the
other
Contracting State"
shall include:
a) real property
(immovable
property) referred
to in Article 6
(Income from Real
Property
(immovable
property));
b) where that other
Contracting State
is
the
United
States, a United
States
real
property interest;
and
c) where that other
Contracting State
is ------,
i) shares, including
rights to acquire
shares, other than
shares in which
there is regular
trading on a stock
exchange, deriving
50% or more of
their value or the
greater part of their
value directly or
indirectly from real
property referred
to in subparagraph
a)
of
this
paragraph situated
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in --------; and
ii) an interest in a
partnership or trust
to the extent that
the assets of the
partnership or trust
consist of real
property situated
in --------, or of
shares referred to
in clause (i) of this
sub-paragraph.
Article 13(1) provides the right to tax capital gains arising from transfer
of immovable property to the State where the property is situated.
Article 13(2) of the US Model defines and explains the scope of the
term real property situated in the other Contracting State, which is
similar in intent to the provisions of Article 13(4) of the OECD and UN
Models
ARTICLE 13 – Capital gain
Since the word is used is ‘may’, both the Contracting countries, have
the right to tax Capital Gains. Where income is taxable in both
countries, State of Residence will either grant credit for taxes paid in
Source State, or exempt such income in accordance with Article 23 of
DTAA.
The term shall in any case include property accessory to immovable
property, livestock and equipment used in agriculture and forestry,
rights to which the provisions of general law respecting landed
property apply, usufruct of immovable property and rights to variable
or fixed payments as consideration for the working of , or the right to
work, mineral deposits, sources and other natural resources;
Ships, boats and aircraft shall not be regarded as immovable
property.
2

Gains from the
alienation
of
movable
property
forming part of
the business
property of a

2. Gains from
the alienation
of
movable
property
forming part of
the business
property of a

3. Gains from the
alienation
of
movable property
forming part of the
business property
of a permanent
establishment that
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permanent
establishment
which
an
enterprise of a
Contracting
State has in
the
other
Contracting
State,
including such
gains from the
alienation
of
such
a
permanent
establishment
(alone or with
the
whole
enterprise),
may be taxed
in that other
State.

permanent
establishment
which
an
enterprise of a
Contracting
State has in
the
other
Contracting
State or of
movable
property
pertaining to
a fixed base
available to a
resident of a
Contracting
State in the
other
Contracting
State for the
purpose
of
performing
independent
personal
services,
including such
gains from the
alienation
of
such
a
permanent
establishment
(alone or with
the
whole
enterprise) or
of such fixed
base, may be
taxed in that
other State.

an enterprise of a
Contracting State
has in the other
Contracting State,
including
such
gains from the
alienation of such
a
permanent
establishment
(alone or with the
whole enterprise),
may be taxed in
that
other
Contracting State.

ARTICLE 13 – Capital gain
Article 13(2) of the OECD Model Convention is akin to Article 13(2) of
the UN Model Convention, except that it does not provide for taxation

106

of movable property forming part of fixed base available to a resident
of a Contracting State in the other Contracting State.
Gains arising from transfer of business property (not immovable
property), associated with PE would be taxable in the Country in which
the PE is located. Even if the PE has ceased to exist at the time of
transfer of the asset, such provision would apply. Elimination of double
taxation will be under the tax credit mechanism of both the countries.
Example:
M Limited, is a tax resident of Country A, has a PE in Country B, which
has certain movable property, immovable property and stock in
Country B.
On transfer of movable property, gains would be taxable under Article
13(2) while gains from immovable property would be taxable under
Article 13(1) . Further gains on transfer of stock-in-trade, would be
taxable under Article 7 dealing with Business Profits.
3

Gains from the
alienation
of
ships
or
aircraft
operated
in
international
traffic, boats
engaged
in
inland
waterways
transport or
movable
property
pertaining to
the operation
of such ships,
aircraft
or
boats, shall be
taxable only in
the
Contracting
State in which
the place of
effective
management

3. Gains from
the alienation
of ships or
aircraft
operated
in
international
traffic, boats
engaged
in
inland
waterways
transport or
movable
property
pertaining to
the operation
of such ships,
aircraft
or
boats, shall be
taxable only in
the
Contracting
State in which
the place of
effective
management

4. Gains derived
by an enterprise
of a Contracting
State from the
alienation of ships
or aircraft operated
or
used
in
international traffic
or
personal
property pertaining
to the operation or
use of such ships
or aircraft shall be
taxable only in that
Contracting State.
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of
the of
the
enterprise
is enterprise
is
situated.
situated.
Article 13(3) of the OECD and UN Models specifically covers
alienation of boats engaged in inland waterways transport, which
is not covered in Article 13(4) of the US Model.
Article 13(5) of the US Model specifically covers alienation of
containers (including trailers, barges and related equipment for
the transport of containers), which is absent in the OECD and UN
Models.
Article 13(3) of the OECD and UN Model applies to : • Alienation of ships, aircrafts, boats and
• movable property pertaining to operation of such ships, aircrafts,
boats, etc.
Under this Article, the Country where the place of effective
management of the enterprise is situated has the exclusive right of
taxation of such income.
X Limited owns and operates a ship from Country A to Country B . X
Limited has a place of effective management in Country B. In such a
case, capital gains from transfer of ship would be taxable in Country B.
However, in the US Model, such income is taxable only in the
Contracting State in which the alienator is resident.
4

Gains derived
by a resident of
a Contracting
State from the
alienation
of
shares
deriving more
than 50 per
cent of their
value directly
or
indirectly
from
immovable
property
situated in the

4. Gains from
the alienation
of shares of
the
capital
stock of a
company, or
of an interest
in
a
partnership,
trust
or
estate,
the
property
of
which
consists
directly
or
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other
Contracting
State may be
taxed in that
other State.

indirectly
principally of
immovable
property
situated in a
Contracting
State may be
taxed in that
State.
In
particular:
(a)
Nothing
contained in
this
paragraph
shall apply to
a
company,
partnership,
trust
or
estate, other
than
a
company,
partnership,
trust or estate
engaged
in
the business
of
management
of immovable
properties,
the property
of
which
consists
directly
or
indirectly
principally of
immovable
property used
by
such
company,
partnership,
trust or estate
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in
its
business
activities.
(b) For the
purposes of
this
paragraph,
"principally"
in relation to
ownership of
immovable
property
means
the
value of such
immovable
property
exceeding 50
percent of the
aggregate
value of all
assets owned
by
the
company,
partnership,
trust
or
estate.
Article 13(4) of the OECD Model is identical to Article 13(4) in the
UN Model except for the following differences: a. OECD Model does not expressly refer to alienation of interest
in a partnership, trust or estate.
b. Unlike the UN Model, the OECD Model does not exclude
companies which use immovable property in their business
activities.
5.
Gains,
other
than
those
to
which
paragraph 4
applies,
derived by a
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resident of a
Contracting
State from the
alienation of
shares of a
company
which is a
resident
of
the
other
Contracting
State, may be
taxed in that
other State if
the alienator,
at any time
during the 12
month period
preceding
such
alienation,
held directly
or indirectly
at least __ per
cent
(the
percentage is
to
be
established
through
bilateral
negotiations)
of the capital
of
that
company.
Article 13(5) of the UN Model is absent in the OECD and US
Models.
This Article provides that gains from shares other than those
covered under para 4 would be taxable in Source State only when
the transferor owned at least a given percentage for 12 months
before the alienation.
5. Gains derived
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by an enterprise of
a
Contracting
State from the
alienation
of
containers
(including trailers,
barges and related
equipment for the
transport
of
containers) used
for the transport of
goods
or
merchandise shall
be taxable only in
that
Contracting
State,
unless
those containers
are
used
for
transport
solely
between
places
within the other
Contracting State.
6. Gains from the
alienation of any
property other than
property referred
to in paragraphs 1
through 5 of this
Article shall be
taxable only in the
Contracting State
of
which
the
alienator
is
a
resident.

Gains from the 6. Gains from
alienation
of the alienation
any property, of any property
other than that other than that
referred to in referred to in
paragraphs 1, paragraphs 1,
2, 3 and 4, 2, 3, 4 and 5
shall
be shall
be
taxable only in taxable only in
the
the
Contracting
Contracting
State of which State of which
the alienator is the alienator is
a resident.
a resident.
Para 5 is a residuary paragraph and covers within its ambit any gains
arising on alienation of all the properties, which are otherwise not
covered in the preceding paragraphs, in the State of Residence.
Thus, movable properties, other than those specifically set out in
aforesaid paragraphs, shall be subject to taxes only in the State of
5
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Residence of the alienator.
7.
Where
an
individual who,
upon ceasing to
be a resident (as
determined under
paragraph 1 of
Article
4
(Resident))
of
one
of
the
Contracting
States, is treated
under
the
taxation law of
that Contracting
State as having
alienated
property for its
fair market value
and is taxed in
that Contracting
State by reason
thereof,
the
individual
may
elect
to
be
treated
for
purposes
of
taxation in the
other Contracting
State as if the
individual
had,
immediately
before ceasing to
be a resident of
the
firstmentioned
Contracting
State, alienated
and
reacquired
such property for
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an amount equal
to its fair market
value at such
time.
Comment :
Article 13(7) of the US Model is absent in the OECD and the UN Model.
Where an individual owning property in one of the Contracting States,
and he ceases to be a resident of that State, and consequent to his
ceasing to be a resident, the State taxes him based on the fair market
value of the property, assuming that property is deemed to have been
alienated, individual can, in the other Contracting State, may opt to be
treated as if he had alienated and reacquired the property at its FMV .

ARTICLE 14 – INDEPENDENT PERSONAL SERVICES

1

UN Model
Income derived by a resident of a Contracting State
in respect of professional services or other activities
of an independent character shall be taxable only in
that State except in the following circumstances,
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when such income may also be taxed in the other
Contracting State:
(a) If he has a fixed base regularly available to him in
the other Contracting State for the purpose of
performing his activities; in that case, only so much of
the income as is attributable to that fixed base may
be taxed in that other Contracting State; or
(b) If his stay in the other Contracting State is for a
period or periods amounting to or exceeding in the
aggregate 183 days in any twelve-month period
commencing or ending in the fiscal year concerned;
in that case, only so much of the income as is derived
from his activities performed in that other State may
be taxed in that other State.
The term "professional services" includes especially
2
independent scientific, literary, artistic, educational or
teaching activities as well as the independent
activities of physicians, lawyers, engineers,
architects, dentists and accountants.
ARTICLE 21 – OTHER INCOME

1

Items
of 1. Items
of Items of income
income of a
income of a beneficially
resident of a
resident of owned
by
a
Contracting
a
resident
of
a
State,
Contracting Contracting State,
wherever
State,
wherever arising,
arising,
not
wherever
not dealt with in
dealt with in
arising, not the
foregoing
the foregoing
dealt with in Articles of this
Articles of this
the
Convention shall
Convention
foregoing
be taxable only in
shall
be
articles of that
Contracting
taxable only in
this
State.
that State.
Convention
shall
be
taxable
only in that
State.
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Article 21(1) provides an exclusive right to the Residence State on
income not dealt with in the foregoing Articles of this Convention
. However, paragraph 3 of the UN Model gives right to tax such
income to the Source State as well.
Under US Model exclusive residence taxation right applies only
when a resident of a Contracting State is the beneficial owner of
the income.
2

The provisions
of paragraph 1
shall not apply
to
income,
other
than
income
from
immovable
property
as
defined
in
paragraph 2 of
Article 6, if the
recipient
of
such income,
being
a
resident of a
Contracting
State, carries
on business in
the
other
Contracting
State through
a permanent
establishment
situated
therein and the
right
or
property
in
respect
of
which
the
income is paid
is effectively
connected
with
such

2.
The
provisions of
paragraph
1
shall not apply
to
income,
other
than
income
from
immovable
property
as
defined
in
paragraph 2 of
article 6, if the
recipient
of
such income,
being
a
resident of a
Contracting
State, carries
on business in
the
other
Contracting
State through
a permanent
establishment
situated
therein,
or
performs
in
that
other
State
independent
personal
services from
a fixed base

3. The provisions
of paragraph 1 and
2 shall not apply to
income, other than
income from real
property
(immovable
property)
as
defined
in
paragraph 2 of
Article 6 (Income
from
Real
Property
(immovable
property)), if the
beneficial owner
of the income,
being a resident of
a
Contracting
State, carries on
business in the
other Contracting
State through a
permanent
establishment
situated
therein
and the right or
property
in
respect of which
the income is is
paid is effectively
connected with
such permanent
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permanent
establishmen
t. In such case
the provisions
of Article 7
shall apply.

situated
therein, and
the right or
property
in
respect
of
which
the
income is paid
is effectively
connected
with
such
permanent
establishment
or fixed base.
In such case
the provisions
of article 7 or
article 14, as
the case may
be, shall apply.
3.
Notwithstandi
ng
the
provisions of
paragraphs 1
and 2, items
of income of a
resident of a
Contracting
State
not
dealt with in
the foregoing
articles
of
this
Convention
and arising in
the
other
Contracting
State
may
also be taxed
in that other
State.

establishment. In
such case the
provisions
of
Article
7
(Business
Profits)
shall
apply.

2. Notwithstanding
paragraph 1 of this
Article:
a) a guarantee fee
arising
in
a
Contracting State
and characterized
as other income by
that
Contracting
State
and
beneficially owned
by a resident of the
other Contracting
State that is a
connected person
with respect to the
payor
of
the
guarantee fee may
be taxed in the
first-mentioned
Contracting State
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in accordance with
domestic law if
such
resident
benefits from a
special tax regime
with respect to the
guarantee fee in its
Contracting State
of residence; and
b) in the case of
the United States,
a guarantee fee
characterized as
other income paid
by an expatriated
entity
and
beneficially owned
by a company
resident
in
__________ that
is a connected
person
with
respect to such
expatriated entity
may be taxed in
accordance with
the law of the
United States for a
period of ten years
beginning on the
date on which the
acquisition of the
domestic entity is
completed.
For
purposes
of
applying
this
paragraph:
i) no effect shall be
given
to
any
amendment
to
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section 7874 of the
Internal Revenue
Code after the
date of signature
of this Convention;
and
ii) no entity shall be
treated
as
an
expatriated entity
that:
A) is a connected
person
with
respect to the
domestic
entity
immediately after
the date on which
the acquisition of
the domestic entity
is completed; and
B) prior to that
date, was never a
connected person
with respect to the
domestic entity.
However, an entity
described in the
preceding
sentence
shall
become
an
expatriated entity
if, subsequent to
the date on which
the acquisition of
the domestic entity
is completed, the
entity joins in filing
a
U.S.
consolidated
return with either
the domestic entity
or another entity
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that
was
a
connected person
with respect to the
domestic
entity
immediately prior
to the date on
which
the
acquisition of the
domestic
entity
was completed.

ARTICLE 21 – OTHER INCOME
Article 21(2) of the OECD Model has eliminated reference to
independent personal services and fixed base, in view of deletion of
Article 14 in the OECD Model.
Article 21(2) of the US Model provides two exceptions to the concept
of taxability of other income in the State of Residence of beneficial
owner, in respect of guarantee fees. Accordingly, guarantee fees may
be taxed in the Source State or US if the payee is connected with the
payor or the expatriated entity in US.
Article 21(3) of the UN Model is absent in the OECD and US Models.
Similarly, Article 21(3) of the US Model is absent in the OECD and UN
Models
Applicability of article 23 - Elimination of Double taxation
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ARTICLE 23 A – Elimination of Double taxation
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METHODS
RELIEF
FROM
FOR
THE DOUBLE
ELIMINATION TAXATION
OF DOUBLE [Article 23]
TAXATION
[Article 23]
INTRODUCTION – In many cases, the application of tax Treaty may
result into double taxation for tax payers. In such a case, in order
to provide relief to such Tax payers, Article 23 provides for the
mechanism through which tax credit may be available in the
country of residence for taxes deducted in the souce country.
Generally, credit is available only if the taxes have been rightfully
deducted in the source country.
Where
a 1. Where a
1
resident of a resident of a
Contracting
Contracting
State derives State derives
income
or income
or
owns capital owns capital
which,
in which,
in
accordance
accordance
with
the with
the
provisions of provisions of
this
this
Convention,
Convention,
may be taxed may be taxed
in the other in the other
Contracting
Contracting
State, the first- State, the firstmentioned
mentioned
State
shall, State
shall,
subject to the subject to the
provisions of provisions of
paragraphs 2 paragraphs 2
and 3, exempt and 3, exempt
such income or such income or
capital
from capital
from
tax.
tax.
23A

EXEMPTION
METHOD

122

Article similar to Article 23A of the OECD Model is absent in the
US Model.
Under this method, also called the full exemption method , the doubly
taxed income does not forms a part of income in the State of
Residence. India generally does not follow full exemption method.
2

Where
a
resident of a
Contracting
State derives
items
of
income which,
in accordance
with
the
provisions of
Articles 10 and
11, may be
taxed in the
other
Contracting
State, the firstmentioned
State
shall
allow as a
deduction from
the tax on the
income of that
resident
an
amount equal
to the tax paid
in that other
State.
Such
deduction shall
not, however,
exceed
that
part of the tax,
as computed
before
the
deduction
is
given, which is
attributable to

2. Where a
resident of a
Contracting
State derives
items
of
income which,
in accordance
with
the
provisions of
articles 10, 11
and 12, may
be taxed in the
other
Contracting
State, the firstmentioned
State
shall
allow as a
deduction from
the tax on the
income of that
resident
an
amount equal
to the tax paid
in that other
State.
Such
deduction shall
not, however,
exceed
that
part of the tax,
as computed
before
the
deduction
is
given, which is
attributable to
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such items of such items of
income
income
derived from derived from
that
other that
other
State.
State.
UN & OECD Models:
Article 23A(2) of the OECD Model differs from Article 23A(2) in the
UN Model, to the extent that OECD Model does not refer to Article
12. This is on account of the fact that as per the OECD Model,
royalties are taxable only in the State R.
Where
in 3. Where in
accordance
accordance
with
any with
any
provision
of provision
of
the
this
Convention
Convention
income
income
derived
or derived
or
capital owned capital owned
by a resident of by a resident of
a Contracting a Contracting
State
is State
is
exempt from exempt from
tax in
that tax in that
State,
such State,
such
State
may State
may
nevertheless,
nevertheless,
in calculating in calculating
the amount of the amount of
tax on the tax on the
remaining
remaining
income
or income
or
capital of such capital of such
resident, take resident, take
into
account into
account
the exempted the exempted
income
or income
or
capital.
capital.
Article 23A(3) of the OECD Model is similarly worded as Article
23A(3) deals with exemption with progression method, under
3
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which income earned in the Source Country, is exempt from tax
in the Country of residence, but is included for the purpose of
computing the tax rate applicable on the remaining income.
The provisions
of paragraph 1
shall not apply
to
income
derived
or
capital owned
by a resident of
a Contracting
State
where
the
other
Contracting
State applies
the provisions
of
the
Convention to
exempt such
income
or
capital
from
tax or applies
the provisions
of paragraph 2
of Article 10 or
11 to such
income.
Article 23A(4) intends to avoid double non-taxation of income
where the Two Contracting parties differ on the facts of a case or
on the interpretation of Treaty provisions . It provides that where
the State of Source does not tax an income on account of certain
interpretation of the convention, Resident State has the right to
tax such income or capital
However, State of Residence must exempt income where Source State
has the right to tax an item of income or capital but it had not imposed
such tax since no tax is actually payable on such income or capital
under its domestic laws.
.
4
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ARTICLE 23 B – CREDIT METHOD

23B
1

CREDIT
METHOD
Where
a
resident of a
Contracting
State derives
income
or
owns capital
which,
in
accordance
with
the
provisions of
this
Convention,
may be taxed
in the other
Contracting
State, the firstmentioned
State
shall
allow:
a)
as
a
deduction
from the tax
on
the
income
of
that resident,
an amount
equal to the
income tax
paid in that
other State;
b)
as
a
deduction
from the tax
on
the
capital
of

CREDIT
METHOD
Where
a
resident of a
Contracting
State derives
income
or
owns capital
which,
in
accordance
with
the
provisions of
this
Convention,
may be taxed
in the other
Contracting
State, the firstmentioned
State
shall
allow as a
deduction from
the tax on the
income of that
resident
an
amount equal
to the income
tax paid in that
other
State;
and
as
a
deduction from
the tax on the
capital of that
resident,
an
amount equal
to the capital
tax paid in that

CREDIT METHOD
1. In the case of ------,
double
taxation will be
relieved
as
follows:
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that resident, other
State.
an amount Such
equal to the deduction
in
capital
tax either
case
paid in that shall
not,
other State.
however,
exceed
that
Such
deduction
in part of the
either
case income tax or
shall
not, capital tax, as
computed
however,
the
exceed
that before
is
part of the deduction
given,
which
is
income tax or
capital tax, as attributable, as
the case may
computed
to
the
before
the be,
deduction
is income or the
given, which is capital which
attributable, as may be taxed
the case may in that other
be,
to
the State.
income or the
capital which
may be taxed
in that other
State.
Article 23B(1) of the UN/OECD Model incorporates the principles
in Article 23A(2) of the UN Model.
Under the credit method, Country of Residence retains the right to tax
foreign income, but it allows credit for the taxes paid in the Source
Country : • Determine the resident’s worldwide income (including foreign
sourced income) and compute tax liability .
• Grant a deduction in respect of foreign tax paid on the foreign
sourced income as under : • Tax payable in Country of Residence > Taxes paid in
the Source Country - Differential tax to be paid in the
Country of Residence.
• Tax payable in Country of Residence < Taxes paid in
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the Source Country - Excess tax credit may be carried
forward or lapse. In India, such excess credit lapses.
2

Where
in
accordance
with
any
provision
of
the Convention
income
derived
or
capital owned
by a resident of
a Contracting
State
is
exempt from
tax in
that
State,
such
State
may
nevertheless,
in calculating
the amount of
tax on the
remaining
income
or
capital of such
resident, take
into account
the exempted
income
or
capital.

Where,
in
accordance
with
any
provision
of
this
Convention,
income
derived
or
capital owned
by a resident of
a Contracting
State
is
exempt from
tax in that
State,
such
State
may
nevertheless,
in calculating
the amount of
tax on the
remaining
income
or
capital of such
resident, take
into
account
the exempted
income
or
capital.

2. In accordance
with
the
provisions
and
subject to the
limitations of the
law of the United
States (as it may
be amended from
time
to
time
without changing
the
general
principle hereof),
the United States
shall allow to a
resident
or
citizen of the
United States as
a credit against
the United States
tax on income
applicable
to
residents
and
citizens:
a) the income tax
paid or accrued
to ------ by or on
behalf of such
resident
or
citizen; and
b) in the case of a
United
States
company owning
at
least
10
percent of the
voting stock of a
company that is a
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resident of -------and from which
the United States
company
receives
dividends,
the
income tax paid
or accrued to ------ by or on behalf
of the payer with
respect to the
profits out of
which
the
dividends
are
paid.
For the purposes
of this paragraph,
the taxes referred
to
in
subparagraph (a)
of paragraphs 3
and paragraph 4
of
Article
2
(Taxes Covered)
shall
be
considered
income taxes.
3.
For
the
purposes
of
applying
paragraph 2 of
this Article, an
item of gross
income,
as
determined under
the laws of the
United
States,
derived
by
a
resident of the
United
States
that,
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under
this
Convention, may
be taxed in ----shall be deemed
to be income
from sources in ----.
4. Where a United
States citizen is
a resident of ------:
a) with respect to
items of income
profit or gain that
under
the
provisions of this
Convention are
exempt
from
United States tax
or
that
are
subject
to
a
reduced rate of
United States tax
when derived by
a resident of -----who is not a
United
States
citizen,
------shall allow as a
credit against ------- tax, only the
tax paid, if any,
that the United
States
may
impose under the
provisions of this
Convention,
other than taxes
that
may
be
imposed solely
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by
reason
of
citizenship under
the saving clause
of paragraph 4 of
Article 1 (General
Scope);
b) for purposes of
applying
paragraph 2 to
compute United
States tax on
those items of
income profit or
gain referred to in
subparagraph
(a), the United
States shall allow
as
a
credit
against
United
States tax the
income tax paid
to ------ after the
credit referred to
in subparagraph
(a); the credit so
allowed shall not
reduce
the
portion of the
United States tax
that is creditable
against the ---------tax
in
accordance with
subparagraph (a)
of
this
paragraph; and
(c)
for
exclusive
purpose

the
of
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relieving double
taxation in the
United
States
under
subparagraph (b)
of this paragraph,
items of income ,
profit or gain
referred to in
subparagraph (a)
of this paragraph
shall be deemed
to arise in ------- to
the
extent
necessary
to
avoid
double
taxation of such
income
under
subparagraph( b)
of this paragraph.
Article 23B(2) of the OECD/UN Model Convention , permits the State
of Residence to consider the exempt income in arriving at the effective
tax rate on remaining income or capital of such resident.
Paragraph 2 of Article 23 of the US Model allows its citizens and
residents a credit against U.S. tax for : • income taxes paid or accrued to the other Contracting State; and
• for the tax paid by a corporation to the other Contracting State
on the profits out of which the dividends are paid to a U.S
Corporation which owns at least 10 percent of the voting
stock in the such corporation
Paragraph 4 of Article 23 of US Model provides special credit rules
for US and other Contracting State in respect of certain types of
income derived from U.S. sources by U.S. citizens who are
residents of the other Contracting State.

ARTICLE 24 – NON DISCRIMINATION
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NONNONNONDISCRIMINAT DISCRIMINAT DISCRIMINATION
ION
ION
INTRODUCTION –In order to provide equality in terms of tax
treatment, this Article provides that the tax provision cannot be
discriminatory merely because one person is a non-resident.
1
Nationals of a Contracting State shall not be subjected in the other
Contracting State to any taxation or any requirement connected
therewith, which is other or more burdensome than the taxation and
connected requirements to which nationals of that other State in the
same circumstances, in particular with respect to residence, are or may
be subjected. This provision shall, notwithstanding the provisions of
Article 1, also apply to persons who are not residents of one or both of
the Contracting States.
24

1. Nationals of a Contracting State shall not be subjected in the other
Contracting State to any taxation or any requirement connected
therewith which is other or more burdensome than the taxation and
connected requirements to which nationals of that other State in the
same circumstances, in particular with respect to residence, are or may
be subjected. This provision shall, notwithstanding the provisions of
article 1, also apply to persons who are not residents of one or both of
the Contracting States.
Nationals of a Contracting State shall not be subjected in the other
Contracting State to any taxation or any requirement connected
therewith that is more burdensome than the- taxation and connected
requirements to which nationals of that other Contracting State in the
same circumstances, in particular with respect to residence, are or may
be subjected. This provision shall also apply to persons who are not
residents of one or both of the Contracting States. However, for the
purposes of United States taxation, United States nationals who
are subject to tax on a worldwide basis are not in the same
circumstances as nationals of --------- who are not residents of the
United States.
Comments
UN & OECD Models: Article 24(1) of the OECD Model is identical to
Article 24(1) of the UN Model.
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US & OECD Models: Article 24(1) of the US Model is similar to Article
24(1) of the OECD Model, with differences in language, which are
highlighted in US model column.
This paragraph provides that the nationals of the two Contracting
States must be treated at par for tax purpose , i.e tax on non
residents must be the same as imposed under the domestic tax
law on its own nationals, in same circumstances.
All nationals of a Contracting State are entitled to the benefits of
this provision even if they are not residents of either of them but
of a third State.
In US Model, if there is a person, who is a national of but not a
resident of the other Contracting State (but a third country) , is
not entitled to the same benefit as US may grant to a U.S. citizen
resident in the same third Country.

2

Stateless
persons who
are residents
of
a
Contracting
State shall not
be subjected in
either
Contracting
State to any
taxation or any
requirement
connected
therewith,
which is other
or
more
burdensome
than
the
taxation
and
connected
requirements
to
which
nationals
of

2.
Stateless
persons who
are residents
of
a
Contracting
State shall not
be subjected in
either
Contracting
State to any
taxation or any
requirement
connected
therewith
which is other
or
more
burdensome
than
the
taxation
and
connected
requirements
to
which
nationals
of
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the
State the
State
concerned in concerned in
the
same the
same
circumstances circumstances
, in particular , in particular
with respect to with respect to
residence, are residence, are
or may be or may be
subjected.
subjected.
Stateless persons, who are residents of a Contracting State, can
also invoke the non-discrimination provision in OECD/UN Model ,
but not in US Model.
In Indian Treaties, this clause is not available. Indian Treaties deal
with ‘Resident of a Contracting State’ irrespective of whether a
‘resident’ is a ‘national’ or ‘stateless’, which implies the nondiscrimination clause would apply to all cases.
Paragraph 1 of Article 1 of convention relating to the Status of
Stateless Persons, 28th September 1954, defines a stateless
person as “a person who is not considered as a ‘national’ by any
State under the operations of its law”.

3

The
taxation
on
a
permanent
establishment
which
an
enterprise of a
Contracting
State has in
the
other
Contracting
State shall not
be
less
favourably
levied in that
other
State
than
the
taxation levied

3. The taxation
on
a
permanent
establishment
which
an
enterprise of a
Contracting
State has in
the
other
Contracting
State shall not
be
less
favourably
levied in that
other
State
than
the
taxation levied

2. The taxation on
a
permanent
establishment that
an enterprise of a
Contracting State
has in the other
Contracting State
shall not be less
favorably levied in
that other State
than the taxation
levied
on
enterprises of that
other
State
carrying on the
same activities.
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on enterprises
of that other
State carrying
on the same
activities. This
provision shall
not
be
construed as
obliging
a
Contracting
State to grant
to residents of
the
other
Contracting
State
any
personal
allowances,
reliefs
and
reductions for
taxation
purposes
on
account of civil
status or family
responsibilities
which it grants
to
its
own
residents.

on enterprises
of that other
State carrying
on the same
activities. This
provision shall
not
be
construed as
obliging
a
Contracting
State to grant
to residents of
the
other
Contracting
State
any
personal
allowances,
reliefs
and
reductions for
taxation
purposes on
account of civil
status or family
responsibilities
which it grants
to
its
own
residents.
3. The provisions
of paragraphs 1
and 2 of this
Article shall not be
construed
as
obliging
a
Contracting State
to
grant
to
residents of the
other Contracting
State any personal
allowances,
reliefs,
and
reductions
for
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taxation purposes
on account of civil
status or family
responsibilities
that it grants to its
own residents.
This paragraph deals with non-discrimination of a PE of an enterprise
of a Residence State shall not be treated ‘less favorably’ in taxation
matters by the Source State as compared with an ‘enterprise’ of the
Source State.
However, grant of any personal allowance, reliefs and reductions on
account of civil status or family responsibilities e.g., marriage
allowance, deduction on account of education of children etc. to
residents of Source State would not be considered as discrimination
(Para 3 of the US Model)

4

Except where
the provisions
of paragraph 1
of Article 9,
paragraph 6 of
Article 11, or
paragraph 4
of Article 12,
apply, interest,
royalties and
other
disbursements
paid by an
enterprise of a
Contracting
State
to
a
resident of the
other
Contracting
State shall, for
the purpose of
determining
the
taxable

4.
Except
where
the
provisions of
paragraph 1 of
article
9,
paragraph 6 of
article 11, or
paragraph 6
of article 12
apply, interest,
royalties and
other
disbursements
paid by an
enterprise of a
Contracting
State
to
a
resident of the
other
Contracting
State shall, for
the purpose of
determining

4. Except where
the provisions of
paragraph 1 of
Article
9
(Associated
Enterprises),
paragraph 8 of
Article
11
(Interest),
or
paragraph 7 of
Article
12
(Royalties) apply,
interest, royalties,
and
other
disbursements
paid
by
an
enterprise of a
Contracting State
to a resident of the
other Contracting
State shall, for the
purpose
of
determining
the
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profits of such
enterprise, be
deductible
under
the
same
conditions as if
they had been
paid
to
a
resident of the
first-mentioned
State.
Similarly, any
debts of an
enterprise of a
Contracting
State
to
a
resident of the
other
Contracting
State shall, for
the purpose of
determining
the
taxable
capital of such
enterprise, be
deductible
under
the
same
conditions as if
they had been
contracted to a
resident of the
first-mentioned
State.

the
taxable taxable profits of
profits of such such
enterprise,
enterprise, be be
deductible
deductible
under the same
under
the conditions as if
same
they had been paid
conditions as if to a resident of the
they had been first-mentioned
paid
to
a Contracting State.
resident of the Similarly,
any
first-mentioned debts
of
an
State.
enterprise of a
Similarly, any Contracting State
debts of an to a resident of the
enterprise of a other Contracting
Contracting
State shall, for the
State
to
a purpose
of
resident of the determining
the
other
taxable capital of
Contracting
the
firstState shall, for mentioned
the purpose of resident,
be
determining
deductible under
the
taxable the
same
capital of such conditions as if
enterprise, be they had been
deductible
contracted to a
under
the resident of the
same
first-mentioned
conditions as if Contracting State.
they had been
contracted to a
resident of the
first-mentioned
State.
In certain countries, deduction of interest, royalties and other
disbursements are allowed to resident receipients without restrictions
but such deduction are restricted or even prohibited to non-residents.
This paragraph provides that no discrimination shall be made in regard
to such deduction while determining taxable profits of the resident of
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the Source State and deduction conditions should be the same.
Countries can apply thin capitalization rules to non residents, provided
these are in accordance with relevant paragraphs of Article 9, Article
11 or Article 12, and provided they apply to both residents and non
resident.
It also provides that the above requirement would apply equally to
debts for the purposes of determining the taxable capital. This part may
not be relevant for India as there is no tax on capital (since Wealth-tax
is abolished).
While generally, US Model Convention covers only income taxes,
under paragraph 7 of this Article, the non-discrimination provisions
apply to all taxes levied in both Contracting States, at all levels of
government.

5

Enterprises of
a Contracting
State,
the
capital
of
which is wholly
or
partly
owned
or
controlled,
directly
or
indirectly, by
one or more
residents
of
the
other
Contracting
State, shall not
be subjected in
the
firstmentioned
State to any
taxation or any
requirement
connected
therewith
which is other
or
more
burdensome

5. Enterprises
of
a
Contracting
State,
the
capital
of
which is wholly
or
partly
owned
or
controlled,
directly
or
indirectly, by
one or more
residents
of
the
other
Contracting
State, shall not
be subjected in
the
firstmentioned
State to any
taxation or any
requirement
connected
therewith
which is other
or
more

5. Enterprises of a
Contracting State,
the capital of which
is wholly or partly
owned
or
controlled, directly
or indirectly, by
one
or
more
residents of the
other Contracting
State, shall not be
subjected in the
first-mentioned
Contracting State
to any taxation or
any requirement
connected
therewith that is
more burdensome
than the taxation
and
connected
requirements
to
which other similar
enterprises of the
first-mentioned
Contracting State
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than
the
taxation
and
connected
requirements
to which other
similar
enterprises of
the
firstmentioned
State are or
may
be
subjected.

burdensome
are or may be
than
the subjected.
taxation
and
connected
requirements
to which other
similar
enterprises of
the
firstmentioned
State are or
may
be
subjected.
Paragraph 5 aims to provide that all resident companies, should be
treated equally for tax purpose, whether they are owned and controlled
by other resident of that Contracting State, or whether their capital is
owned or controlled, wholly or partly, directly or indirectly, by one or
more residents of the other Contracting State.
Distributions (like dividend) to residents and non-residents should be
treated in a similar manner, and their should be no tax on dividends,
just because the owner of the company are non residents.
6. Nothing in this
Article shall be
construed
as
preventing either
Contracting State
from imposing a
tax as described
in paragraph 10
of
Article
10
(Dividends)
or
paragraph 7 of
Article
11
(Interest).
Article 24(6) of the US Model is absent in the OECD and UN Models.
It provides that this Article will not prevent either Contracting State
from imposing branch profits tax described in paragraph 10 of Article
10 (Dividends) or paragraph 7 of Article 11(Interest) of the US Model
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Convention
6.
The 7. The provisions
provisions of of this Article shall,
this
article notwithstanding
shall,
the provisions of
notwithstandin Article 2 (Taxes
g
the Covered), apply to
provisions of taxes of every kind
article 2, apply and description.
to taxes of
every kind and
description.
This paragraph provides that non-discrimination contained in this
Article shall apply to taxes of every kind and description,
notwithstanding the definition of ‘taxes’ contained in Article 2.
6

The provisions
of this Article
shall,
notwithstandin
g
the
provisions of
Article 2, apply
to taxes of
every kind and
description.

ARTICLE 25 – MUTUAL AGREEMENT PROCEDURE –
ALTERNATIVE A OF UN MODEL

MUTUAL
MUTUAL
MUTUAL
AGREEMENT AGREEMENT AGREEMENT
PROECDURE PROECDURE PROECDURE
INTRODUCTION – There may be a situation wherein a tax payer may
believe that the taxation treatment by the source country is not in
accordance with the provisions of tax Treaty. In such a case, he
may request his country of resident to initiate mutual agreement
procedure to arrive at a consensus with the source country on the
interpretation of the tax Treaty.
25
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1

Where
a
person
considers that
the actions of
one or both of
the
Contracting
States result or
will result for
him in taxation
not
in
accordance
with
the
provisions of
this
Convention, he
may,
irrespective of
the remedies
provided
by
the domestic
law of those
States,
present
his
case to the
competent
authority of the
Contracting
State of which
he is a resident
or, if his case
comes under
paragraph 1 of
Article 24, to
that of the
Contracting
State of which
he
is
a
national. The
case must be

(alternative A)
1. Where a
person
considers that
the actions of
one or both of
the
Contracting
States result or
will result for
him in taxation
not
in
accordance
with
the
provisions of
this
Convention,
he
may,
irrespective of
the remedies
provided
by
the domestic
law of those
States,
present
his
case to the
competent
authority of the
Contracting
State of which
he is a resident
or, if his case
comes under
paragraph 1 of
article 24, to
that of the
Contracting
State of which
he
is
a
national. The
case must be

Where a person
considers that the
actions of one or
both
of
the
Contracting States
result or will result
for such person in
taxation not in
accordance with
the provisions of
this Convention, it
may, irrespective
of the remedies
provided by the
domestic law of
those Contracting
States, and the
time
limits
prescribed
in
such laws for
presenting
claims for refund,
present its case to
the
competent
authority of one or
both
of
the
Contracting
States.
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2

presented
within
three
years from the
first
notification of
the
action
resulting
in
taxation not in
accordance
with
the
provisions of
the
Convention.
The competent
authority shall
endeavour, if
the objection
appears to it to
be justified and
if it is not itself
able to arrive
at
a
satisfactory
solution,
to
resolve
the
case by mutual
agreement
with
the
competent
authority of the
other
Contracting
State, with a
view to the
avoidance of
taxation which
is
not
in
accordance
with
the
Convention.
Any

presented
within
three
years from the
first
notification of
the
action
resulting
in
taxation not in
accordance
with
the
provisions of
the
Convention.
The competent
authority shall
endeavour, if
the objection
appears to it to
be justified and
if it is not itself
able to arrive
at
a
satisfactory
solution,
to
resolve
the
case by mutual
agreement
with
the
competent
authority of the
other
Contracting
State, with a
view to the
avoidance of
taxation which
is
not
in
accordance
with
this
Convention.
Any

The
competent
authority
shall
endeavor, if the
objection appears
to it to be justified
and if it is not itself
able to arrive at a
satisfactory
solution, to resolve
the case by mutual
agreement
with
the
competent
authority of the
other Contracting
State, with a view
to the avoidance of
taxation which is
not in accordance
with
the
Convention. Any
agreement
reached shall be
implemented
notwithstanding
any time limits or
other procedural
limitations in the
domestic law of
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agreement
agreement
the
Contracting
reached shall reached shall States.
be
be
Assessment and
implemented
implemented
collection
notwithstandin notwithstandi procedures shall
g any time ng any time be
suspended
limits in the limits in the during the period
domestic law domestic law that any mutual
of
the of
the agreement
Contracting
Contracting
proceeding
is
States.
States.
pending.
Article 25(2) of the US Model provides for suspension of
assessment and collection procedures during the pendency of
the MAP proceedings.
Article 25(2) provides that if the competent authority of the
Contracting State, to which the case is presented, finds the case
as justified , and which it is unable to solve unilateraly with the
presenter, shall seek an agreement with the competent authority
of the other Contracting State. If they arrive at a agreement, such
agreement is to be implemented even if such implementation is
barred by the statute of limitations of the domestic laws
.

3

The competent
authorities of
the
Contracting
States
shall
endeavour to
resolve
by
mutual
agreement any
difficulties or
doubts arising
as
to
the
interpretation
or application
of
the
Convention.
They may also

3.
The
competent
authorities of
the
Contracting
States
shall
endeavour to
resolve
by
mutual
agreement any
difficulties or
doubts arising
as
to
the
interpretation
or application
of
the
Convention.

The
competent
authorities of the
Contracting States
shall endeavor to
resolve by mutual
agreement
any
difficulties
or
doubts arising as
to
the
interpretation
or
application of this
Convention. They
also may consult
together for the
elimination
of
double taxation in
cases not provided
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consult
together
for
the elimination
of
double
taxation
in
cases
not
provided for in
the
Convention.

They may also
consult
together
for
the elimination
of
double
taxation
in
cases
not
provided for in
the
Convention.

for
in
this
Convention.
In
particular
the
competent
authorities of the
Contracting
States
may
agree:
a) to the same
attribution
of
income,
deductions,
credits,
or
allowances of an
enterprise of a
Contracting State
to its permanent
establishment
situated in the
other Contracting
State;
b) to the same
allocation
of
income,
deductions,
credits,
or
allowances
between
persons;
c)
to
the
settlement
of
conflicting
application of the
Convention,
including
conflicts
regarding:
i) the
characterizati
on
of
particular
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items
of
income;
ii) the
characterizati
on of persons;
iii) the
application of
source rules
with respect
to particular
items
of
income;
iv) the meaning of
any term used
in
this
Convention;
v) the timing of
particular
items
of
income;
d) to advance
pricing
arrangements;
and
e)
to
the
application of the
provisions
of
domestic
law
regarding
penalties, fines,
and interest in a
manner
consistent with
the purposes of
the Convention.
4. The competent
authorities of the
Contracting
States may agree
to increase any
specific
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monetary
amounts referred
to
in
this
Convention
to
reflect economic
or
monetary
developments.
Like Article 25(3) of the OECD Model, Article 25(3) of the US Model
also provides that the competent authorities of the Contracting States
shall endeavour to resolve by mutual agreement any difficulties or
doubts arising as to the interpretation or application of the
Convention. However, Article 25(3) along with Article 25(4) of the
US Model also specifically elaborates on the areas on which
Competent Authorities may agree, through a non exhaustive list
of examples,
4

The competent
authorities of
the
Contracting
States
may
communicate
with each other
directly,
including
through a joint
commission
consisting of
themselves or
their
representativ
es, for the
purpose
of
reaching
an
agreement in
the sense of
the preceding
paragraphs.

4.
The
competent
authorities of
the
Contracting
States
may
communicate
with
each
other directly,
including
through a joint
commission
consisting of
themselves or
their
representative
s,
for
the
purpose
of
reaching
an
agreement in
the sense of
the preceding
paragraphs.
The

5. The competent
authorities of the
Contracting States
may communicate
with each other
directly, including
through a joint
commission, for
the purpose of
reaching
an
agreement in the
sense
of
the
preceding
paragraphs.
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competent
authorities,
through
consultations
, may develop
appropriate
bilateral
procedures,
conditions,
methods and
techniques
for
the
implementati
on
of
the
mutual
agreement
procedure
provided for
in this article.
Article 25(4) of the UN Model consists of two sentences, the first of
which reproduces the first sentence of the Article 25(4) of the OECD
Model.
Article 25(4) of the OECD/UN Model and Article 25(5) of the US Model
provides that the competent authorities may communicate with each
other for the purpose of reaching an agreement through a joint
commission , or interacting with each other by letter, facsimile
transmission, telephone, direct meetings, etc.
Paragraph 4 of the UN Model relates to development of procedures
and other matters relating to smooth implementation of MAP by the
Competent authorities.

5

Where,
a)
under
paragraph 1, a
person
has
presented
a
case to the
competent
authority of a
Contracting

6.
Where
a
person
has
presented a case
to the competent
authority of one
or both of the
Contracting
States either:
a) pursuant to
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State on the
basis that the
actions of one
or both of the
Contracting
States
have
resulted
for
that person in
taxation not in
accordance
with
the
provisions of
this
Convention,
and
b)
the
competent
authorities are
unable
to
reach
an
agreement to
resolve
that
case pursuant
to paragraph 2
within
two
years from the
presentation of
the case to the
competent
authority of the
other
Contracting
State,
any
unresolved
issues arising
from the case
shall
be
submitted
to
arbitration
if
the person so

paragraph 1 of
this Article on the
basis that the
actions of one or
both
of
the
Contracting
States resulted or
will result for that
person
in
taxation not in
accordance with
the provisions of
this Convention;
or
b) on a taxpayerspecific
case
regarding
a
matter described
in paragraph 3 of
this Article;
and
the
competent
authorities
are
unable to reach
agreement
to
resolve that case,
and
the
conditions
described
in
paragraph 7 of
this Article are
met, the case
shall be resolved
through
arbitration
conducted in the
manner
prescribed
by
paragraphs
7
through 9 of this
Article
and
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requests.
These
unresolved
issues
shall
not, however,
be submitted
to arbitration if
a decision on
these issues
has
already
been rendered
by a court or
administrative
tribunal
of
either
State.
Unless
a
person directly
affected by the
case does not
accept
the
mutual
agreement that
implements
the arbitration
decision, that
decision shall
be binding on
both
Contracting
States
and
shall
be
implemented
notwithstandin
g any time
limits in the
domestic laws
of
these
States.
The
competent
authorities of
the

according to any
rules
or
procedures
agreed upon by
the
competent
authorities of the
Contracting
States pursuant
to paragraph 10
of this Article.
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Contracting
States shall by
mutual
agreement
settle
the
mode
of
application of
this paragraph.
Comments on UN Model - Article 25 - Alternative A and
alternative B
These alternatives were introduced in 2011 in the UN Model.
Article 25A of the UN Model reproduces Article 25 of the OECD
Model, with the addition of a second sentence in paragraph (4)
relating to development of appropriate bilateral procedures,
conditions, methods and techniques but excludes arbitration as
provided in Article 25(5) of the OECD Model.
Article 25B of the UN Model reproduces Article 25 of the OECD
Model with the addition of the aforementioned second sentence in
paragraph (4) and also includes arbitration as provided in Article
25(5) of the OECD Model albeit with certain differences. However,
paragraphs 1 to 4 of the both the alternative versions of Article 25 of
the UN Model are identical.

ARTICLE
25
–
MUTUAL
AGREEMENT
PROCEDURE
ALTERNATIVE B UNDER THE UN MODEL
Since paragraphs 1 to 4 of the both the alternative versions of Article
25 of the UN Model are identical, we need to compare paragraph 5
with the OECD Model Convention : • Arbitration may be initiated under UN Model, if the competent
authorities are unable to reach an agreement on a case within
three years from the presentation of that case as against within
two years in the OECD Model Convention.
• Arbitration must be requested by the competent authority of one
of the Contracting States under UN Model, as against the person
who initiated the case in the OECD Model
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•
•

Competent authorities can depart from the arbitration decision if
they agree on a different solution within six months after the
decision has been communicated to them.
Arbitration matter, under the US Model are contained in Article
25(7) to Article 25(10).

Article 25(7) to Article 25(10) of the US Model deal with arbitration and
although materially different and detailed in language, deal with the
subject covered under Article 25(5) of the OECD and UN Model.
OECD

UN Model

US Model
7. A case shall be
submitted
to
arbitration on the
earliest date on
which all of the
following
conditions have
been satisfied:
a) tax returns
have been filed
with at least one
of
the
Contracting
States
with
respect to the
taxable years at
issue in the case;
b) at least two
years
have
passed since the
commencement
date
of
such
case, unless the
competent
authorities of the
Contracting
States
have
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agreed
to
a
different date and
notified
the
presenter of the
case
of such
agreement;
c) the presenter
of the case has
submitted
a
written request to
the
competent
authority
to
which the case
was
presented
for a resolution of
the case through
arbitration; and
d) all concerned
persons and their
authorized
representatives
or agents have
submitted to the
competent
authorities
of
both Contracting
States
written
agreements not
to disclose to any
other person any
information
received during
the course of the
arbitration
proceeding from
either
Contracting State
or the arbitration
panel, other than
the determination
of the panel.
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A case shall not,
however,
be
submitted
to
arbitration if a
decision
with
respect to such
case has already
been rendered by
a
court
or
administrative
tribunal of either
Contracting
State, or if the
competent
authorities of the
Contracting
States
have
agreed prior to
the date on which
the
arbitration
otherwise would
be submitted that
the
particular
case
is
not
suitable
for
resolution
through
arbitration.
8.
For
the
purposes of this
Article,
the
following
definitions shall
apply:
a)
the
term
“presenter”
means
the
person that has
presented a case
to the competent
authority of one
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or both of the
Contracting
States either:
i) pursuant to
paragraph 1 of
this Article on the
basis that the
actions of one or
both
of
the
Contracting
States result or
will result for that
person
in
taxation not in
accordance with
the provisions of
this Convention;
or
ii) on a taxpayerspecific
case
regarding
a
matter described
in paragraph 3 of
this Article;
b)
the
term
“concerned
person” means
the presenter and
all other persons,
if any, whose tax
liability to either
Contracting State
may be directly
affected by a
mutual
agreement
to
resolve a case
submitted
to
arbitration
pursuant
to
paragraph 7 of
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this Article; and
c)
the
“commencement
date” for a case
means
the
earliest date on
which
the
information
necessary
to
undertake
substantive
consideration for
a
mutual
agreement
has
been received by
both competent
authorities.
For the purposes
of
arbitrations
under
this
Article,
the
following
rules
shall apply:
(a.)
The
arbitration panel
shall consist of
three individual
members.
The
competent
authority of each
Contracting State
shall select one
member of the
arbitration panel.
In the event that
the
competent
authority of a
Contracting State
fails to select a
member for the
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arbitration panel
in the manner
and within the
time
periods
agreed by the
competent
authorities of the
Contracting
States pursuant
to paragraph 10
of this Article, the
competent
authority of the
other Contracting
State shall select
a
second
member. The two
members of the
arbitration panel
who have been
selected
shall
select the third
member,
who
shall serve as
Chair
of
the
arbitration panel.
If the two initial
members of the
arbitration panel
fail to select the
Chair
in
the
manner
and
within the time
periods
agreed
by the competent
authorities of the
Contracting
States pursuant
to paragraph 10
of this Article,
these members
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shall
be
dismissed,
and
each competent
authority of the
Contracting
States
shall
select
a
new
member of the
arbitration panel.
The Chair shall
not be a national
or
lawful
permanent
resident of either
Contracting
State.
The
members
appointed shall
not
be
employees, nor
have
been
employees within
the twelve-month
period prior to
the date on which
a
case
is
submitted
to
arbitration, of the
tax
administration or
the
treasury
department of the
Contracting State
that
identified
them.
Furthermore, the
members
appointed shall
not have any
prior involvement
with the specific
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matters at issue
in the arbitration
proceeding
for
which they are
being considered
as arbitrators.
(a.)
(b.)
The
members of the
arbitration panel
and their staff
shall
be
considered to be
“persons
or
authorities”
to
whom
information may
be
disclosed
under Article 26
(Exchange
of
Information and
Administrative
Assistance)
of
this Convention.
(a.)
(c.)
All
material received
by a competent
authority of a
Contracting State
in the course of,
or relating to, an
arbitration
proceeding
(including
the
arbitration
panel’s
determination)
shall
be
considered to be
information
exchanged
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between
the
Contracting
States.
Accordingly, no
such information
relating to an
arbitration
proceeding may
be disclosed by
the
competent
authorities of the
Contracting
States, except as
permitted under
Article
26
(Exchange
of
Information and
Administrative
Assistance). The
competent
authorities of the
Contracting
States
shall
ensure
that
members of the
arbitration panel
and their staff
agree in writing
to
treat
any
information
relating to the
arbitration
proceeding
consistent with
the
confidentiality
and
nondisclosure
provisions
of
Article
26
(Exchange
of

160

Information and
Administrative
Assistance)
of
this Convention
and
the
applicable
domestic laws of
the Contracting
States.
a) d) If at any
time before
the
arbitration
panel
delivers a
determinati
on to the
competent
authorities
of
the
Contractin
g States:
b) i)
the
competent
authorities
of
the
Contractin
g
States
reach
a
mutual
agreement
to resolve
the
case
pursuant to
this Article;
c) ii)
the
presenter
of the case
withdraws
the request
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for
arbitration;
d) iii)
a
decision
concerning
the case is
rendered
by a court
or
administrat
ive tribunal
of one of
the
Contractin
g
States
during the
arbitration
proceeding
; or
e) iv) if any
concerned
person or
their
authorized
representat
ives
or
agents
violates the
written
nondisclos
ure
statement
required by
subparagra
ph (d) of
paragraph
7 of this
Article, and
the
competent
authorities
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of
both
Contractin
g
States
agree that
such
violation
should
result
in
the
termination
of
the
arbitration
proceeding
;
the
mutual
agreement
procedure,
including
the
arbitration
proceeding
,
with
respect to
the
case
shall
terminate.
f) e) After a
case
is
submitted
to
arbitration,
the
presenter
shall
be
permitted
to submit
to
the
competent
authorities
of
both
Contractin
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g States for
submissio
n to the
arbitration
panel
a
paper
setting
forth
the
presenter’s
analysis
and views
of the case
for
considerati
on by the
arbitration
panel.
Such
submissio
n must be
submitted
before the
date
on
which the
competent
authorities
of
the
Contractin
g
States
are
required to
submit
their
position
papers to
the
arbitration
panel, and
shall
not
include any
informatio
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n
not
previously
provided to
the
competent
authorities
before the
case was
submitted
to
arbitration.
g) f) After a
case
is
submitted
to
arbitration,
the
competent
authority of
each of the
Contractin
g
States
shall
be
permitted
to submit
to
the
arbitration
panel
a
position
paper with
a proposed
resolution
addressing
each
adjustment
or similar
issue
raised
in
the
case,
and shall
simultaneo
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usly
provide a
copy
of
such
position
paper
to
the
other
competent
authority.
Such
proposed
resolution
shall be a
resolution
of
the
entire case
and shall
reflect all
agreement
s
previously
reached
between
the
competent
authorities
of
the
Contractin
g
States
with
respect to
any
adjustment
or similar
issue
raised
in
the
case.
Such
proposed
resolution
shall
be
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limited to a
disposition
of specific
monetary
amounts
(for
example, of
income,
profit, gain
or
expense)
or, where
specified,
the
maximum
rate of tax
charged
pursuant to
the
Conventio
n for each
adjustment
or similar
issue in the
case. The
competent
authority of
each of the
Contractin
g
States
shall also
be
permitted
to submit
additional
supporting
papers for
considerati
on by the
arbitration
panel, and
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shall
simultaneo
usly
provide a
copy
of
such
supporting
papers to
the
other
competent
authority.
h) g)
Notwithsta
nding the
provisions
of
subparagra
ph (e) of
this
paragraph,
it
is
understoo
d that, in
the case of
an
arbitration
proceeding
concerning
:
i) i) the tax
liability of
an
individual
for which
the
competent
authorities
have been
unable to
reach
agreement
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with
respect to
the
individual’
s
Contractin
g State of
residence;
j) ii)
the
taxation of
the
business
profits of
an
enterprise
with
respect to
which the
competent
authorities
have been
unable to
reach
an
agreement
on whether
a
permanent
establishm
ent exists;
or
k) iii)
such
other
issues the
determinati
on of which
are
contingent
on
resolution
of similar
threshold
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questions;
l) the
position
paper may
include
positions
regarding
clause (i),
(ii) or (iii) of
this
subparagra
ph,
in
addition to
proposed
resolutions
limited to
specific
monetary
amounts
(for
example, of
income,
profit, gain
or
expense)
or, where
specified,
the
maximum
rate of tax
charged
pursuant to
this
Conventio
n due as a
consequen
ce of the
arbitration
panel’s
determinati
on
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regarding
residency,
the
existence
of
a
permanent
establishm
ent or other
threshold
questions.
m) h)
Where
an
arbitration
proceeding
concerns a
case
comprising
multiple
adjustment
s or issues
each
requiring a
disposition
of specific
monetary
amounts of
income,
profit, gain
or expense
or, where
specified,
the
maximum
rate of tax
charged
pursuant to
this
Conventio
n,
the
position
paper may
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propose a
separate
disposition
for
each
adjustment
or similar
issue.
n) i)
Each
competent
authority
shall
be
permitted
to submit a
reply
to
any
position
paper
submitted
to
the
arbitration
panel, and
shall
simultaneo
usly
provide the
other
competent
authority
with a copy
of any such
reply
submitted
to
the
arbitration
panel.
o) j)
The
arbitration
panel shall
deliver
a
determinati
on
in
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writing to
the
competent
authorities
of
the
Contractin
g
States.
The
determinati
on reached
by
the
arbitration
panel in the
arbitration
proceeding
shall
be
limited to
one of the
proposed
resolutions
for
the
case
submitted
by one of
the
competent
authorities
of
the
Contractin
g States for
each
adjustment
or similar
issue and
any
threshold
questions,
and shall
not include
a rationale
or
any
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other
explanatio
n of the
determinati
on.
The
determinati
on of the
arbitration
panel shall
have
no
precedenti
al
value
with
respect to
the
application
of
this
Conventio
n in any
other case.
p) k)
The
determinati
on of the
arbitration
panel with
respect to
a
case
submitted
to
arbitration
shall
constitute
a
resolution
by mutual
agreement
under this
Article and
shall
be
binding on
the
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Contractin
g States if
it
is
accepted
by all of the
concerned
persons.
Unless the
competent
authorities
of
both
Contractin
g
States
agree to a
longer time
period, the
concerned
persons
shall have
45
days
from
the
date they
receive the
determinati
on of the
arbitration
panel
to
notify,
in
writing, the
competent
authority of
the
Contractin
g State to
whom the
case was
presented
of
their
acceptance
of
determinati
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on. In the
event the
case
is
pending in
litigation,
each
concerned
person that
is a party to
such
litigation
must also
advise,
within the
same time
frame, the
relevant
court of its
acceptance
of
the
determinati
on of the
arbitration
panel and
its
intention to
withdraw
from
the
considerati
on of the
court
the
issues
resolved
through
the
proceeding
. If any
concerned
person
fails to so
advise the
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relevant
competent
authority
and
relevant
court
within this
time frame,
the
determinati
on of the
arbitration
panel shall
be
considered
not to have
been
accepted
by
the
concerned
persons.
Where the
determinati
on of the
arbitration
panel is not
accepted,
the
case
shall not be
eligible for
any
subsequen
t
further
considerati
on by the
competent
authorities.
q) l) The fees
and
expenses
of
the
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members
of
the
arbitration
panel,
as
well as any
costs
incurred in
connection
with
the
proceeding
by
the
Contractin
g
States,
shall
be
borne
equitably
by
the
competent
authorities
of
the
Contractin
g States.
10.
The
competent
authorities of the
Contracting
States
shall
agree in writing,
before the first
case is submitted
to arbitration, on
time periods and
procedures that
are
consistent
with paragraphs
6 through 9 of
this Article for:
a)
establishing
when information
necessary
to
undertake
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substantive
consideration for
a
mutual
agreement
has
been received by
both competent
authorities
for
purposes
of
determining the
commencement
date,
and
for
notifying
each
other when such
requirement has
been satisfied;
b) notifying the
presenter of any
agreements that
a case is not
suitable
for
resolution
through
arbitration, or to
change the date
on which a case
shall
be
submitted
to
arbitration;
c) the appropriate
application
of
arbitration in the
context
of
a
request for an
advanced pricing
agreement,
including
rules
concerning
the
date on which a
case
may
be
submitted
to
arbitration;
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d) obtaining the
agreements of all
concerned
persons and their
authorized
representatives
or agents not to
disclose
any
information
received during
the course of the
arbitration
proceeding from
the
competent
authority
of
either
Contracting State
or the arbitration
panel, other than
the determination
of such panel
pursuant
to
subparagraph (d)
of paragraph 7 of
this Article, and
the agreements
of the members
of the arbitration
panel and their
staff to treat any
information
relating to the
arbitration
proceeding
consistent with
the
confidentiality
and
nondisclosure
provisions
of
Article
26
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(Exchange
of
Information and
Administrative
Assistance), as
required
by
subparagraph (c)
of paragraph 9 of
this Article;
e)
the
appointment
of
the members of
the
arbitration
panel;
f) the submission
of
position
papers,
supporting
papers and reply
submissions by
the
competent
authorities of the
Contracting
States
to
the
arbitration panel;
g)
the
submission
to
the
competent
authorities
of
both Contracting
States by the
presenter of a
paper
setting
forth
the
presenter’s views
and analysis of
the
case
for
consideration by
the
arbitration
panel;
h) the delivery by
the
arbitration
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panel
of
its
determination to
the
competent
authorities of the
Contracting
States;
i) the acceptance
or rejection by
the
concerned
persons of the
determination of
the
arbitration
panel; and
j) the adoption
by the arbitration
panel
of
any
additional
procedures
necessary for the
conduct of its
business.
The
competent
authorities of the
Contracting
States
may
mutually agree in
writing to modify
their agreement
concerning these
time periods and
procedures,
as
needed, and may
further agree in
writing on such
other rules, time
periods
and
procedures
as
may
be
necessary for the
effective
and
timely
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implementation
of an arbitration
proceeding.
ARTICLE 26 – EXCHANGE OF INFORMATION

EXCHANGE OF
INFORMATION
AND
ADMINISTRATIV
E ASSISTANCE
INTRODUCTION – In order to complete tax cases, the country may
require certain information which may be available with the other
Treaty partner. Article 26 provides for the information which may
be exchanged and the manner in which such a request has to be
made.
The competent The competent The
competent
1.
authorities of authorities of authorities of the
the
the
Contracting States
Contracting
Contracting
shall
exchange
States
shall States
shall such information
exchange such exchange such as is foreseeably
information as information as relevant
for
is foreseeably is necessary carrying out the
relevant
for for carrying out provisions of this
carrying
out the provisions Convention or of
the provisions of
this the
domestic
of
this Convention or laws
of
the
Convention or to
the Contracting
to
the administration States
administration or
concerning taxes
or enforcement enforcement of of every kind
of the domestic the domestic imposed by a
laws
laws of the Contracting State
concerning
Contracting
to the extent that
taxes of every States
the
taxation
kind
and concerning
thereunder is not
description
taxes of every contrary to the
26

EXCHANGE
OF
INFORMATIO
N

EXCHANGE
OF
INFORMATIO
N
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imposed
on
behalf of the
Contracting
States, or of
their political
subdivisions or
local
authorities,
insofar as the
taxation
thereunder is
not contrary to
the
Convention.
The exchange
of information
is
not
restricted
by
Articles 1 and
2.

kind
and
description
imposed
on
behalf of the
Contracting
States, or of
their political
subdivisions or
local
authorities,
insofar as the
taxation
thereunder is
not contrary to
the
Convention. In
particular,
information
shall
be
exchanged
that would be
helpful to a
Contracting
State
in
preventing
avoidance or
evasion
of
such
taxes.
The exchange
of information
is
not
restricted
by
Articles 1 and
2.

Convention,
including
information
relating to the
assessment
or
collection of, the
enforcement or
prosecution
in
respect of, or the
determination of
appeals
in
relation to, such
taxes.
The
exchange
of
information is not
restricted
by
paragraph 1 of
Article 1 (General
Scope) or Article 2
(Taxes Covered).

Articles 26(1) of the OECD/ UN/ US Model Convention provides that
subject to the limitations of paragraph 3, competent authorities shall
exchange such information as is “foreseeably relevant” for the proper
application of the Convention or for the administration or enforcement
of their domestic tax laws, as long as taxation under those laws is not
inconsistent with the Convention. UN Model also emphasize on
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exchange of information that would be helpful in preventing avoidance
or evasion of such taxes.
Paragraph 1 of Article 26 of US Model also clarifies that information
may be exchanged that relates to cases under examination or criminal
investigation, in collection, on appeals, or under prosecution.
The scope of the obligation to exchange information covers information
relevant to the proper application of the Convention / administration or
enforcement of domestic taxes mentioned in Article 2 and all other
domestic taxes, including subnational taxes.
2

Any
information
received under
paragraph 1 by
a Contracting
State shall be
treated
as
secret in the
same manner
as information
obtained under
the domestic
laws of that
State and shall
be disclosed
only to persons
or authorities
(including
courts
and
administrative
bodies)
concerned with
the
assessment or
collection of,
the
enforcement or
prosecution in
respect of, the
determination
of appeals in

Any
information
received under
paragraph 1 by
a Contracting
State shall be
treated
as
secret in the
same manner
as information
obtained under
the domestic
laws of that
State and it
shall
be
disclosed only
to persons or
authorities
(including
courts
and
administrative
bodies)
concerned
with
the
assessment or
collection of,
the
enforcement
or prosecution
in respect of,
or
the

Any information
received under this
Article
by
a
Contracting State
shall be treated as
secret in the same
manner
as
information
obtained under the
domestic laws of
that
Contracting
State and shall be
disclosed only to
persons
or
authorities
(including courts
and administrative
bodies) involved in
the assessment,
collection,
or
administration of,
the enforcement or
prosecution
in
respect of, or the
determination
of
appeals in relation
to,
the
taxes
referred
to
in
paragraph 1 of
this Article, or the
oversight of such
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relation to the
taxes referred
to in paragraph
1,
or
the
oversight
of
the
above.
Such persons
or authorities
shall use the
information
only for such
purposes.
They
may
disclose
the
information in
public
court
proceedings or
in
judicial
decisions.
Notwithstandi
ng
the
foregoing,
information
received by a
Contracting
State may be
used for other
purposes
when
such
information
may be used
for such other
purposes
under
the
laws of both
States
and
the
competent
authority of
the supplying
State

determination
of appeals in
relation to, the
taxes referred
to in paragraph
1,
or
the
oversight
of
the
above.
Such persons
or authorities
shall use the
information
only for such
purposes.
They
may
disclose
the
information in
public
court
proceedings or
in
judicial
decisions.

functions. Such
persons
or
authorities
shall
use
the
information
only
for such purposes.
They may disclose
the information in
public
court
proceedings or in
judicial decisions.
Notwithstanding
the
preceding
sentences of this
paragraph,
the
competent
authority of the
Contracting State
that
receives
information
under
the
provisions of this
Article may, with
the
written
consent of the
Contracting State
that provided the
information, also
make
available
that information
for
other
purposes allowed
under
the
provisions of a
mutual
legal
assistance treaty
in force between
the Contracting
States that allows
for the exchange
of
tax
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authorises
such use.

information.

Comments
UN & OECD Models: The last sentence in Article 26(2) of the OECD
Model has been added in 2012. It is absent in the UN Model.
US & OECD Models: Article 26(2) of the US Model is similar to Article
26(2) of the OECD Model, with difference in language and matters,
highlighted in US Model column, having the same meaning and
implications.
3

In no case
shall
the
provisions of
paragraphs 1
and
2
be
construed so
as to impose
on
a
Contracting
State
the
obligation:
a) to carry out
administrative
measures at
variance with
the laws and
administrative
practice of that
or of the other
Contracting
State;
b) to supply
information
which is not
obtainable
under the laws
or
in
the
normal course
of
the
administration

In no case shall
the provisions of
paragraph 1 and
2 be construed
so as to impose
on a Contracting
State
the
obligation:
(a) To carry out
administrative
measures
at
variance with the
laws
and
administrative
practice of that or
of
the
other
Contracting
State;
(b) To supply
information
which
is
not
obtainable under
the laws or in the
normal course of
the
administration of
that or of the
other Contracting
State;
(c) To supply

In no case shall the
provisions
of
the
preceding paragraphs
be construed so as to
impose on a Contracting
State the obligation:
a)
to
carry
out
administrative measures
at variance with the laws
and
administrative
practice of that or of the
other Contracting State;
b) to supply information
that is not obtainable
under the laws or in the
normal course of the
administration of that or of
the other Contracting
State; or
c) to supply information
that would disclose any
trade, business, industrial,
commercial,
or
professional secret or
trade
process,
or
information the disclosure
of
which
would
be
contrary to public policy
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of that or of the information
other
which
would
Contracting
disclose
any
State;
trade, business,
c) to supply industrial,
commercial
or
information
which would professional
disclose any secret or trade
process,
or
trade,
information, the
business,
disclosure
of
industrial,
which
would
be
commercial or
contrary to public
professional
(ordre
secret or trade policy
process,
or public).
information the
disclosure of
which would
be contrary to
public policy
(ordre public).
Comments
UN & OECD Models: Article 26(3) of the OECD Model is identically
worded as Article 26(3) of the UN Model.
US & OECD Models: Article 26(3) of the US Model is similar to Article
26(3) of the OECD Model, with minor difference in language, highlighted
in US Model column, having the same meaning and implications.
Article 26(3) provides circumstances under which a Contracting State
is not obligated to comply with a request to provide such information.
4

If information is
requested by a
Contracting
State
in
accordance with
this Article, the
other
Contracting
State shall use
its
information

If information is
requested by a
Contracting
State
in
accordance with
this Article, the
other
Contracting
State shall use
its
information

If information is requested
by a Contracting State in
accordance
with
this
Article,
the
other
Contracting State shall use
its information gathering
measures to obtain the
requested
information,
even though that other
Contracting State may not
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gathering
gathering
need such information for
measures
to measures
to its own tax purposes. The
obtain
the obtain
the obligation contained in the
requested
requested
preceding sentence is
information,
information,
subject to the limitations of
even though that even though that paragraph 3 of this Article
other State may other State may but in no case shall such
not need such not need such limitations be construed to
information for information for permit a Contracting State
its
own
tax its
own
tax to decline to supply
purposes. The purposes. The information solely because
obligation
obligation
it has no domestic interest
contained in the contained in the in such information.
preceding
preceding
sentence
is sentence
is
subject to the subject to the
limitations
of limitations
of
paragraph 3 but paragraph 3 but
in no case shall in no case shall
such limitations such limitations
be construed to be construed to
permit
a permit
a
Contracting
Contracting
State to decline State to decline
to
supply to
supply
information
information
solely because it solely because it
has no domestic has no domestic
interest in such interest in such
information.
information.
Comments
UN & OECD Models: It is identical to Article 26(4) of the UN Model.
US & OECD Models: Article 26(4) of the US Model is identical to
Article 26(4) of the OECD Model.
Article 26(4) , which has limited override over paragraph 3 , provides,
that rightful request of information under this Article, would require the
other Contracting State to obtain the requested information, in a
manner as if the tax for which the information is requested were tax of
the requested State. Such request cannot be declined solely because
state requested has no domestic interest in such information.
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5

In no case shall
the provisions of
paragraph 3 be
construed
to
permit
a
Contracting
State to decline
to
supply
information
solely because
the information
is held by a
bank,
other
financial
institution,
nominee
or
person acting in
an agency or a
fiduciary
capacity
or
because
it
relates
to
ownership
interests in a
person.

5. In no case
shall
the
provisions
of
paragraph 3 be
construed
to
permit
a
Contracting
State to decline
to
supply
information
solely because
the information
is held by a
bank,
other
financial
institution,
nominee
or
person acting in
an agency or a
fiduciary
capacity
or
because
it
relates
to
ownership
interests in a
person.

5. In no case shall the
provisions of paragraph 3
of this Article be construed
to permit a Contracting
State to decline to supply
information solely because
the information is held by a
bank,
other
financial
institution, nominee or
person acting in an agency
or a fiduciary capacity or
because it relates to
ownership interests in a
person.

Comments
UN & OECD Models: Article 26(5) is identical to Article 26(5) of the
UN Model.
US & OECD Models: Article 26(5) of the US Model is similar to Article
26(5) of the OECD Model, with minor difference in language,
highlighted in US Model column, having the almost the same meaning
and implications.
Article 26(5) ensures that declining of information under Para 3 cannot
be used to prevent the exchange of information held by banks, other
financial institutions, nominees, agents and fiduciaries, relating to the
ownership interests in a person.
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6.
The
competent
authorities
shall, through
consultation,
develop
appropriate
methods
and
techniques
concerning the
matters
in
respect
of
which
exchanges of
information
under
paragraph
1
shall be made.
Comments
UN & US/OECD Models: Article 26(6) of the UN Model is absent in the
OECD Model and the US Model.
6.
If
specifically
requested
by
the
competent authority of a
Contracting State, the
competent authority of
the other Contracting
State
shall
provide
information under this
Article in the form of
depositions of witnesses
and
authenticated
copies
of
unedited
original
documents
(including
books,
papers,
statements,
records, accounts, and
writings).
7.
Each
of
the
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Contracting States shall
endeavor to collect on
behalf of the other
Contracting State such
amounts as may be
necessary to ensure that
relief granted by the
Convention
from
taxation imposed by that
other Contracting State
does not inure to the
benefit of persons not
entitled thereto. This
paragraph
shall
not
impose upon either of
the Contracting States
the obligation to carry
out
administrative
measures that would be
contrary
to
its
sovereignty, security, or
public policy.
8. The requested State
shall
allow
representatives of the
requesting Contracting
State
to
interview
individuals and examine
books and records in the
requested Contracting
State with the consent of
the persons subject to
examination.
9.
The
competent
authorities
of
the
Contracting States may
develop an agreement
upon the mode of
application
of
this
Article,
including
agreement to ensure
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comparable levels of
assistance to each of the
Contracting States, but
in no case will the lack of
such agreement relieve a
Contracting State of its
obligations under this
Article.
Comments:
US & OECD Models: Article 26(6) to 26(9) of the US Model are absent
in OECD and UN Models.
Article 26(6) to 26(9) of the US Model are absent in OECD and UN
Models.
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